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Honorable  Mark  C.  Montigny,  Chairman  of  the  Senate  Committee  on  Ways  and  Means 
Honorable  Paul  R.  Haley,  Chairman  of  the  House  Committee  on  Ways  and  Means 
Honorable  Cheryl  A.  Jacques,  Chair  of  the  Senate  Committee  on  Post  Audit  &  Oversight 
i-Ionorable  James  A.  Pagan,  Chairman  of  the  House  Committee  on  Post  Audit  &  Oversight 
Honorable  Robert  A.  Havem,  Senate  Chairman  of  the  Joint  Committee  on  Transportation 
Honorable  Joseph  C.  Sullivan,  House  Ciiairman  of  the  Joint  Committee  on  Transportation 

We  are  pleased  to  provide  you  with  the  third  Summary  Report  on  the  Central 
Artery/Third  Harbor  Tunnel  Project  Oversight  Coordination  Commission  (the  Commission).' 
This  report  sets  forth  the  undertakings  of  the  Commission  and  the  activities  of  each  of  the  three 
member  offices  with  regard  to  the  Central  Artery/Third  Harbor  Tunnel  (CA/T)  Project. 

As  you  kno^v.  the  Commission  is  made  up  of  the  Attorney  General,  the  State  Auditor,  and 
the  Inspector  General.  Each  office  has  ongoing  responsibilities  with  respect  to  the  $14+  billion 
dollar  CA/T  Project.  The  Attome}'  General  investigates  and  prosecutes  criminal  and  affirmative 
civil  actions,  defends  the  CAT  Project  in  civil  litigation  brought  by  third  parties,  and  advises 
CA/T  Project  management  on  anti-fraud  measures.  The  State  Auditor  reviews  the  CAyT  Project's 
system  of  internal  controls  and  identifies  areas  of  waste  and  questionable  expenses.  The 
Inspector  General  monitors  the  design  and  construction  of  the  C/k/T  Project  for  fraud,  waste,  and 
abuse,  and  focuses  on  opportunities  for  systemic  improvement. 

The  unprecedented  cost,  scope,  and  complexity  of  the  CAT  Project  have  placed 
additional  demands  on  the  time  of  the  three  agencies,  necessitating  the  dedication  of  added 
resources  to  enforcement  and  oversight  activities,  and  underscoring  the  importance  of  the 
Commission.  The  Commission  u  as  created  to  facilitate  all  CA/T  Project  related  acti\'ities  of  the 
three  offices,  through  coordination  and  information  exchange,  pursuant  to  Section  2B  of  Chapter 
205  of  the  Acts  of  1996.  Since  1997,  the  Commission  has  serx  ed  that  function,  meeting  quarterly 
with  representatives  from  legislati\'e  office.^  and  providing  a  valued  forum  for  regular 
com.munication  among  senior  staff  oi  the  three  agencies. 


The  activities  of  the  Ccmmission  and  iis  member  offices  prior  to  April  1999  are  set  forth  in  the 
Commission's  July  1998  and  nugust  1999  Summarv  Reports.  Additional  copies  of  these  repons  are 
available  from  the  Commission  upon  request  or  on  the  Commission's  website  at 
htTp://www.state.ma.us/cato  'c. 


Mailing  Address: 
State  House  Station 

P.O.  Box  250 
Boston.  MA  02133 


617-720-0405 
Fax:  617-720-6090 


100  Cambridge  Street  •  Room  1 107A  •  Boston  •  Massachusetts  •  02202 


As  this  Summary  Report  illustrates,  the  three  member  agencies  have  devoted  significant 
resources  to  overseeing  the  CA/T  Project.  Due  to  the  efforts  of  the  Commission,  member 
agencies  consult  with  one  another,  have  a  better  understanding  of  each  other's  responsibilities  and 
functions,  and  work  together  sharing  expertise  and  resources  without  duplicating  efforts  or 
impeding  each  office's  constitutional  or  statutory  mission.  The  primar}'  focus  of  the  Commission 
~  coordination,  cooperation,  and  collaboration  of  efforts  --  is  critical  to  determining  the  most 
appropriate  pursuit  of  oversight  activities  by  the  proper  agency  or  agencies. 

Within  the  Office  of  the  Attorney  General  three  separate  bureaus  pursue  a  broad  array  of 
CA/T  Project  related  matters,  including  civil  and  criminal  oversight  and  enforcement  efforts, 
criminal  investigations  and  prosecutions,  financial  recoveries,  and  defense  of  civil  lawsuits. 
These  varied  efforts  have  resulted  in  deterrence  of  crime,  fraud,  waste,  and  abuse;  the  savings  of 
millions  of  dollars;  and  a  check  and  guard  against  meritless  civil  monetary  claims.  The 
Legislature's  dedicated  funding  has  been  crucial  to  the  Office  of  the  Attorney  General's  internal 
collaborative  efforts  and  the  external  collaboration  amongst  the  three  oversight  agencies  of  the 
Commission. 

By  reason  of  the  State  Auditor's  review  and  assessment  of  the  Wrap-Up  Insurance 
Program,  the  CA/T  Project  adopted  a  recommendation  to  use  $172  million  from  the  excess 
insurance  reserve  trust  to  offset  workers  compensation  premiums  due  for  policy  years  1999/00 
through  2005.  This  undertaking  required  considerable  coordination  with  both  federal  and  state 
agencies  and  saved  the  state  an  estimated  $64  million  in  borrowing  costs.  The  State  Auditor 
underscored  the  importance  of  these  cost-saving  measures  and  the  potential  for  future  CA/T 
Project  cost  increases  during  his  testimony  before  a  Special  Joint  Commission,  which  was 
established  by  the  Legislature  to  examine  the  huge  cost  overruns  on  the  CA/T  Project  that  have 
come  to  light  since  February  2000. 

The  Office  of  the  Inspector  General  also  provided  testimony  to  the  Special  Joint 
Commission  concerning  CA/T  Project  costs  and  financing,  as  well  as  CA/T  Project 
management's  alarming  failure  to  provide  timely  and  complete  infcrmation.  The  Inspector 
General  predicted  that  costs  would  exceed  the  CA/T  Project's  estimate  of  $12.2  billion  and  urged 
the  Special  Joint  Commission  to  consider  other  critical  issues,  including  debt  costs  and  the  fiiture 
costs  of  operating  and  maintaining  the  newly  constructed  CA/T  facilities.  In  a  subsequent 
detailed  letter  to  the  new  Chairman  of  the  Massachusetts  Turnpike  Authority,  the  Inspector 
General  cited  a  series  of  systemic  management  deficiencies  that  had  contributed  to  the  escalating 
cost  of  the  CA/T  Project  and  urged  immediate  corrective  action.  Data  collected  and  resources 
developed  during  the  course  of  the  reviews  reflected  in  the  aforementioned  letter  have  been 
shared  on  a  cooperative  basis  with  the  other  Commission  members. 

The  CA/T  Project  has  entered  its  peak  construction  period  and  reports  that  it  is  now 
spending  about  $4  million  each  day.  The  need  for  focused  and  proactive  oversight  efforts 
continues,  especially  as  the  CA/T  Project  moves  towards  completion.  The  Legislature  recognized 
that  need  by  providing  an  additional  $1  million  in  the  Transportation  Bond  Bill  (enacted  on  July 
31,  2000),  to  fund  the  agencies  that  comprise  the  Commission.  In  an  effort  to  foster  information 
sharing  at  this  pivotal  time,  the  bill  directs  the  Commission  to  submit  a  report  detailing  its 
oversight  activities  and  any  resulting  savings  to  the  Commonwealth.  The  report  is  to  be 
submitted  on  a  quarterly  basis  to  the  House  and  Senate  Committee  on  Ways  and  Means,  the 
Secretary  of  Administration  and  Finance,  and  the  Joint  Committee  on  Transportation. 
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New  funding  and  new  reporting  requirements  -  as  well  as  the  advanced  construction 
phase  of  the  CA.T  Project  -  have  provided  the  impetus  for  the  Commission  to  consider  its  unique 
role  in  identifying  opportunities  for  coordination,  cooperation,  and  collaboration.  As  an  initial 
step  in  the  process,  the  Commission  member  agencies  have  each  agreed  lo  contribute  to  the  cost 
of  the  Commission's  legislatively  mandated  Executive  Director  position  and  other  related 
Commission  expenses.  Previously,  Commission  expenses  had  been  borne  solely  by  the  Office  of 
the  Inspector  General.  The  contribution  from  each  of  the  three  offices  now  will  be  fairly  and 
reasonably  apportioned  according  to  the  new  funding  formula  for  additional  oversight  activities. 
Commission  staff  members  have  signed  a  memorandum  of  understanding  with  the  Office  of  the 
Inspector  General  and  will  do  the  same  with  the  Office  of  the  Attorney  General.  This  allows 
Commission  staff  to  be  called  upon  for  involvement  and  assistance  with  cases,  investigations, 
and/or  analysis.  In  addition,  Commission  staff  will  be  helping  to  document  the  collaborative 
efforts  among  the  Offices  of  the  Attorney  General,  State  Auditor,  and  Inspector  General. 

The  Commission  plans  to  submit  the  first  quarterly  report  on  or  before  December  31, 
2000  and  thereafter  on  or  before  the  last  day  of  March,  June,  September,  and  December  of  each 
year.  Tnese  reports,  published  together  at  the  end  of  the  year,  will  constitute  the  Commission's 
annual  summary  report.  While  awaiting  release  of  the  additional  funds  from  the  reserve  account, 
the  Comir.ission  will  continue  its  strategic  planning  effort  and  report  new  and  ongoing  initiatives 
to  you  on  a  quanerly  basis.  Although  responsibility  for  cost  control,  cost  reporting,  and  cost 
savings  ultimately  resides  with  CA/T  Project  leadership,  the  Commission  stands  read}  to  assist 
the  CA/T  Project  to  achieve  these  vital  objectives. 

The  Commission  looks  forwaro  to  continued  work  with  the  Legislature,  in  our  shared 
commitment  to  effective,  efficient,  proactive,  independent  state  oversight  of  the  CA/T  Project. 


Attorney  General 
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BACKGROUND 


THE  CENTRAL  ARTERY/  THIRD  HARBOR  TUNNEL  PROJECT  ^ 

The  Central  Artery/Third  Harbor  Tunnel  (CA/T)  Project  is  the  largest,  most  complex,  and 
technologically  most  challenging  highway  project  in  the  history  of  the  United  States.  It  will 
replace  Boston's  deteriorating  elevated  Central  Artery  (1-93)  with  a  modem  underground 
expressway,  and  will  extend  the  Massachusetts  Turnpike  (1-90)  (Turnpike)  to  Logan 
International  Airport  via  the  Ted  Williams  Tunnel  under  Boston  Harbor.  The  massive  project  is 
designed  to  improve  traffic  flow  and  safety  in  one  of  America's  oldest  and  most  congested  cities, 
and  will  also  promote  economic  development  in  the  region. 

CA/T  Project  Construction 

CA/T  Project  construction  through  the  heart  of  a  major  city  has  required  state-of-the-art 
engineering  feats  to  allow  construction  to  continue  within  a  few  feet  of  active  subway  tunnels, 
railroad  tracks,  office  towers,  and  historic  buildings.  The  CA/T  Project  is  being  built  while 
simultaneously  ensuring  the  free  flow  of  traffic  in  downtown  Boston  during  more  than  a  decade 
of  construction.  The  elevated  highway  remains  in  service  while  the  new  highway  is  being  built 
directly  underneath. 

CA/T  Project  Dimensions 

The  CA/T  Project  consists  of  approximately  7.5  miles  of  urban  highway,  tunnels,  bridges, 
viaducts,  and  surface  streets,  as  well  as  project-related  buildings.  Construction  extends  from  the 
1-93  Massachusetts  Avenue  Interchange  on  the  south  to  Charlestown's  Sullivan  Square  on  the 
north,  and  from  the  Turnpike  interchange  by  the  Fort  Point  Channel  on  the  west  under  Boston 
Harbor  to  Logan  International  Airport  and  Route  1 A  in  East  Boston.  The  reconstruction  of  1-93 
will  provide  eight  traffic  lanes  in  a  tunnel  section  beneath  the  existing  elevated  highway  within 
the  downtown  area.  The  existing  elevated  Central  Artery  will  subsequently  be  demolished, 
permitting  improvements  to  surface  roadways  and  providing  approximately  30  acres  of  open 
space  in  the  heart  of  the  city.  The  Turnpike  extension  includes  a  four-lane  immersed  tube  tunnel 
across  Boston  Harbor,  which  is  intended  to  alleviate  congestion  on  1-93  by  routing  traffic 
travelling  from  the  south  and  west  directly  to  Logan  Airport  and  Route  lA  in  East  Boston.  (See 
Exhibit  A  for  the  CA/T  Project  map  and  Exhibit  B  for  the  CA/T  Project  contracts.) 

CA/T  Project  Costs 

In  1984,  early  in  the  CA/T  Project  development  phase,  the  initial  estimated  cost  to  complete  the 
CA/T  Project  was  $2.3  billion.^    In  1989,  the  CA/T  Project  management  estimated  that 


'  The  information  in  this  section  was  drawn  from  several  sources,  including  the  CA/T  Project,  and  CAT  Project 
Finance  Plan  (September  1996,  October  1998,  March  1999,  March  2000,  June  2000,  and  October  2000).  and  is  not 
necessarily  endorsed  by  the  Commission. 

'  "Federal  Task  Force  on  the  CA/T  Project  Review  of  Project  Oversight  &  Costs,"  Federal  Highway  Administration, 
March  2000,  p  5. 
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construction  would  be  completed  in  1998  at  a  cost  of  $4.4  billion.  In  early  1995,  a  $10.4  billion 
budget  was  established  and  until  February  1,  2000,  according  to  the  CA/T  Project,  costs  were 
holding  at  $10.8  billion.  Today,  estimated  CA/T  Project  costs  exceed  $14  billion  and  completion 
is  scheduled  for  2004,  three  times  more  expensive  than  the  1989  estimate  and  six  years  later  than 
originally  planned. 

The  United  States  General  Accounting  Office  (GAO)  reported  in  its  July  1997  review  of  the 
CA/T  Project,  and  confirmed  in  a  February  1998  report,  that  the  cost  of  the  CA/T  Project  would 
hkely  exceed  the  CA/T  Project's  $10.8  billion  estimate  and  could  reach  as  high  as  $1 1.8  billion."* 
The  $10.8  billion  cost  estimate  included  a  credit  to  the  cost  of  the  CA/T  Project  of  over  $800 
million,  which  represented  the  future  receipts  of  insurance  proceeds.  The  GAO  also  concluded 
that  the  $10.8  billion  cost  estimate  was  based  on  aggressive  cost  containment  goals,  which  would 
be  difficult  to  achieve  based  on  past  performance.  The  GAO  estimated  that  the  cost  of 
completing  the  CA/T  Project  could  increase  between  an  additional  $100  million  and  $500 
million,  if  these  goals  were  not  achieved.  The  GAO  also  reported  that  Massachusetts  Highway 
Department's  (MHD)  December  1996  feasibility  study  reflected  a  significant  shortfall  of 
between  $1.8  billion  and  $2.3  billion  in  project  funding,  depending  upon  the  federal  funds 
provided.  In  1997,  the  Massachusetts  Inspector  General  warned  the  Legislature  that  the  cost  of 
the  CA/T  Project  would  ultimately  exceed  $12  billion. 

The  U.S.  Department  of  Transportation's  Office  of  the  Inspector  General  (DOTIG)  in  a  February 
2000  report  determined  that  the  actual  cost  of  the  CA/T  Project  was  at  least  $1 1 .8  billion  and  that 
potential  construction  cost  increases  could  add  another  $942  million  to  this  amount.''  On 
February  1 ,  2000,  after  years  of  insisting  the  cost  of  the  CA/T  Project  would  be  $10.8  billion,  the 
CA/T  Project  announced  a  $1.4  billion  cost  overrun,  due  primarily  to  unforeseen  growth  in 
construction  contracts.  During  a  legislative  inquiry,  the  Massachusetts  Inspector  General 
questioned  the  $1.4  billion  overrun  figure  and  predicted  that  CA/T  Project  costs  would  exceed 
the  CA/T  Project's  current  estimates. 

Due  to  the  CA/T  Project  announcement  of  a  potential  $1.4  billion  overrun,  the  Federal  Highway 
Administrator  established  a  multi-disciplinary  Federal  Task  Force  and  charged  it  with  validating 
the  $1.4  billion  potential  cost  overrun  as  one  of  its  duties.  Subsequently,  in  a  March  31,  2000 
report,  the  Task  Force  estimated  that  a  more  realistic  cost  estimate  for  the  CA/T  Project  would  be 
between  $13.4  and  $13.6  billion.^  As  a  result  of  the  Federal  Task  Force's  report,  the  Governor 
of  the  Commonwealth  of  Massachusetts  replaced  the  Chairman  of  the  Massachusetts  Turnpike 
Authority  (Turnpike  Authority),  who  had  responsibility  for  management  of  the  CA/T  Project.^  In 


"Report  on  the  Activities  of  the  CA/T  Project  Wrap-Up  Insurance  Program  Nov.  1,  1992  through  October  31, 
1999,"  Office  of  the  State  Auditor,  June  2000,  p  1. 

^  "SURFACE  INFRASTRUCTURE  Costs,  Financing  and  Schedules  for  Large-Dollar  Transportation  Projects," 
(GAO/RCED-98-64),  General  Accounting  Office,  February  1998,  p  59. 

^  "Current  Cost  and  Funding  of  the  CA/T  Project,"  U.S.  Department  of  Transportation,  Office  of  Inspector  General, 
February  2000,  p  4. 

"Federal  Task  Force  on  the  CA/T  Project  -  Review  of  Project  Oversight  &  Costs,"  Federal  Highway 
Administration,  March  2000,  p  39. 

^  "Report  on  the  Activities  of  the  CA/T  Project  Wrap-Up  Insurance  Program  Nov.  1,  1992  through  October  31, 
1999,"  Office  of  the  State  Auditor,  June  2000,  p  2. 
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its  Finance  Plan  Update  of  June  16,  2000,  the  CA/T  Project  estimated  cost  through  completion  in 
2004  was  $13.5  billion  with  an  additional  contingency  of  $131  million.  In  an  attempt  to 
reconcile  costs,  the  firm  of  Deloitte  &  Touche  was  hired  to  conduct  an  independent  review  of  the 
CA/T  Project.  The  firm's  report,  released  August  3,  2000,  cited  a  $2.1  billion  shortfall  and 
pegged  the  cost  of  the  CA/T  Project  at  $13.9  billion  plus  a  contingency  amount  of  $280  million 
for  potential  additional  exposure.^  On  September  21,  2000,  after  conducting  a  complete  analysis 
of  all  its  contracts,  the  CA/T  Project  announced  that  the  new  CA/T  Project  cost  is  $14,075 
billion.^ 

CA/T  Project  Funding 

Until  1991,  the  Federal  Interstate  Highway  Program  was  the  primary  source  for  the  CA/T  Project 
funding,  reimbursing  approximately  90%  of  the  CA/T  Project's  construction  costs.  Federal 
funding  continued  at  this  level  through  passage  of  the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  As  this  act  expired  September  30,  1997,  the  Surface 
Transportation  Extension  Act  of  1997  (STEA)  provided  funding  until  May  1,  1998.  In 
anticipation  of  federal  funding  reauthorization,  the  Massachusetts  Legislature  passed  the 
Metropolitan  Highway  System  Bill  and  a  Transportation  Bond  Bill  in  1997.  In  June  1998,  the 
federal  funding  formula  changed  with  the  passage  of  the  Transportation  Equity  Act  for  the  21^' 
Century  (TEA-21).  Yearly  funding  depends  on  Highway  Trust  Fund  revenues  and  annual 
appropriations  levels.  As  a  result,  the  Commonwealth  is  paying  a  much  larger  share  of  the  cost 
for  the  remainder  of  the  CA/T  Project. To  finance  the  shortfall,  the  Commonwealth  is 
borrowing  approximately  $2.1  billion  through  the  issuance  of  revenue  bonds  and  Grant 
Anticipation  Notes  (GANs),  to  be  repaid  after  federal  and  other  funds  are  received.  In  May 
1998,  the  Massachusetts  Legislature  approved  the  issuance  of  up  to  $1.5  billion  in  GANs. 

On  February  1,  2000,  the  CA/T  Project  announced  a  potential  $1.4  billion  cost  overrun.  In  its 
Finance  Plan  Update  dated  March  15,  2000  the  CA/T  Project  determined  costs  to  be  $13.4 
billion.  In  a  letter  to  the  CA/T  Project  dated  May  8,  2000,  the  Federal  Highway  Administration 
(FHWA)  rejected  the  finance  plan  and  estimated  the  overrun  to  be  between  $1.7  and  $1.9 
billion."  To  pay  the  overrun,  the  Legislature  approved  and  the  Governor  signed  in  May  a 
$2,476  billion  bailout  bill.  The  bill  contained  a  $1,846  billion  reserve  for  the  overrun,  with  an 
additional  $130  million  for  contingencies  using  license  and  registration  fees,  capital  and  budget 
surplus,  and  Turnpike  Authority  and  Massachusetts  Port  Authority  (MassPort)  contributions.  As 
a  result  of  the  detailed  assessment  by  FHWA,  the  CA/T  Project,  in  its  June  16,  2000  Finance 
Plan  Update,  estimated  costs  to  be  $13.5  billion.  Moreover,  the  report  indicated  the 
Commonwealth's  expected  annual  federal  highway  apportionment  from  TEA-21  to  be 
approximately  $513  million  per  year,  a  reduction  of  $24  million  from  the  March  1999  Finance 
Plan's  amount.  It  was  at  this  time,  according  to  CA/T  Project  officials,  that  a  partnership 
agreement  with  FHWA  also  was  reached  to  cap  federal  reimbursement.  The  cap,  documented  in 


"Project  Assessment  CA/T  Project,"  Deloitte  and  Touche,  August  3,  2000,  p  1-4. 

Updated  CA/T  Project  costs  and  CA/T  Project  status  percentages  are  from  the  CA/T  Project  Management  Monthly 
as  of  August  31,  2000. 

'°  According  to  the  CA/T  Project  Finance  Plan  Update  of  June  16,  2000,  federal  reimbursement  for  the  CA/T  Project 
is  approximately  61%. 

"  http://www.fhwa.dot.gov/reports/response.htm. 
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an  agreement  signed  on  June  22,  2000,  limited  the  CA/T  Project  to  $7,049  billion  in  federal 
obligations  plus  $1.5  billion  in  GANs  through  the  life  of  the  CA/T  Project. 

The  Deloitte  &  Touche  report  determined  the  CA/T  Project's  exposure  to  cost  overruns  to  be 
approximately  $2,140  billion  -  more  than  previously  anticipated  by  the  bailout  legislation  signed 
in  May.  Because  provisions  of  the  bailout  legislation  allow  the  Department  of  the  State 
Treasurer  to  maximize  revenues,  the  State  Treasurer  intends  to  manage  the  bailout  plan  funds 
($1,976  billion)  more  aggressively,  potentially  creating  a  reserve  of  $2,127  billion,  to  cover  most 
of  the  targeted  overruns  delineated  in  the  Deloitte  &  Touche  report.'^ 

CA/T  Project  Management 

In  1985,  Massachusetts  Highway  Department  (MHD)  hired  the  joint  venture  of  Bechtel/Parsons 
Brinckerhoff  (B/PB)  to  manage  project  design  and  construction  activities.  B/PB  responsibilities 
include  conceptual  and  preliminary  design  services,  design  management  services  for  final 
design,  project  controls,  quality  control,  and  construction  management.  MHD  has  paid  or  has 
committed  more  than  $1,977  billion  for  its  contractual  arrangement  with  B/PB  through  August 
31,2000. 

The  passage  of  the  Metropolitan  Highway  System  Bill  in  1997  assisted  in  financing  the  state's 
share  of  the  CA/T  Project's  funding  and  allowed  for  the  Turnpike  Authority  to  manage 
construction.  The  bill  also  authorized  the  transfer,  ownership,  and  operation  of  the  CA/T  Project 
to  the  Turnpike  Authority,  as  each  new  section  is  completed.  According  to  the  June  16,  2000 
Finance  Plan  Update,  the  contract  agreement  (Rev.  6)  with  B/PB  stipulated  that  project 
management  services  would  be  transferred  from  B/PB  to  the  Turnpike  Authority  by  the  end  of 
2002.  The  report  further  acknowledges  that  since  some  services  have  not  been  transferred, 
construction  has  been  delayed,  and  the  level  of  technical  expertise  is  not  yet  available  within  the 
Turnpike  Authority,  the  CA/T  Project  has  requested  that  an  additional  $299  million  be 
appropriated  for  B/PB  management  services  and  the  contract  be  extended  to  2004. 

CA/T  Project  Status 

The  CA/T  Project  is  in  the  third  year  of  its  peak  construction  and  expenditure  period.  For  the 
period  ending  August  31,  2000,  the  CA/T  Project  reports  that  it  had  awarded  approximately  $923 
million  in  design  contracts''*  and  $7.6  billion  in  construction  contracts'^  and  that  work  had  been 
completed  on  approximately  98%  of  the  design  and  61.7%  of  the  construction.  As  of  August  31, 
2000,  the  CA/T  Project  was  65.6%  complete. 


Commonwealth  of  Massachusetts  Department  of  the  State  Treasurer,  July  12,  2000. 
'■^  According  to  CA/T  Project  staff,  approximately  $518  million  of  this  amount  constitutes  "pass  through"  moneys 
for  the  insurance  program. 

According  to  CA/T  Project  staff,  the  amount  includes  contract  modifications. 

According  to  CA/T  Project  staff,  approximately  $400  million  of  this  amount  is  for  third-part>'  facilities. 
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LEGISLATIVE  HISTORY  REGARDING  CATT  PROJECT  OVERSIGHT 


The  CA/T  Project  is  an  important  transportation  project  and  generally  viewed  as  an  economic 
stimulus  for  the  region.  The  enormous  size  and  complexity  of  the  CA/T  Project,  however, 
invites  waste,  fraud,  and  abuse.  Excessive  spending  on  the  CA/T  Project  results  in  fewer  dollars 
for  infrastructure  needs  in  other  parts  of  the  Commonwealth. 

In  light  of  these  concerns,  the  Legislature  enacted  Chapter  102  of  the  Acts  of  1995,  directing  the 
State  Auditor,  the  Inspector  General,  and  the  House  and  Senate  Committees  on  Post  Audit  and 
Oversight  to  prepare  jointly  a  comprehensive  plan  for  oversight  on  the  CA/T  Project.  (See 
Appendix  A  for  the  text  of  Section  17  and  Section  21  of  Chapter  102  of  the  1995  statute.)  The 
Attorney  General  was  also  included  because  of  his  crucial  role  in  investigating  and  prosecuting 
civil  and  criminal  cases  of  fraud  and  abuse.  The  goals  of  the  plan  were  to  combine  the  expertise 
and  statutory  authority  of  the  three  offices  to  target  management  difficulties  that  invite  waste, 
fraud,  and  abuse,  to  identify  cost  savings,  and  to  pursue  enforcement  and  recoupment  actions 
against  those  who  may  be  engaged  in  fraudulent  or  otherwise  unlawful  activity. 

Section  2B  of  Chapter  205  of  the  Acts  of  1996  appropriated  $2  million  for  the  implementation  of 
the  oversight  plan,  subject  to  the  submission  of  a  Supplemental  Plan  creating  the  Oversight 
Coordination  Commission.  (See  Appendix  B  for  the  text  of  this  section  of  the  1996  statute.) 
The  Supplemental  Plan  ~  a  significantly  scaled-down  version  of  the  earlier  plan  ~  was  submitted 
in  October  1 996,  and  funds  for  the  operation  of  the  Commission  and  for  the  enhanced  activities 
of  the  three  member  offices  became  available  on  January  21,  1997. 

Section  2F  of  Chapter  235  of  the  Acts  of  2000  recently  appropriated  $1  million  for  costs 
associated  with  the  Commission.  Expenditures  are  to  be  no  more  than  $450,000  for  the  Office 
of  the  Attorney  General  (OAG)  and  no  more  than  $275,000  each  for  the  Office  of  the  State 
Auditor  (OS A)  and  the  Office  of  the  Inspector  General  (OIG).  The  legislation  further  stipulates 
that  the  Commission  submit  on  a  quarterly  basis  to  the  House  and  Senate  Committee  on  Ways 
and  Means,  the  Secretary  of  Administration  and  Finance,  and  the  Joint  Committee  on 
Transportation  a  report  detailing  the  Commission's  oversight  activities  and  any  resulting  savings 
to  the  Commonwealth.  (See  appendix  C  for  the  text  of  this  section  of  the  2000  statute.) 

THE  COMMISSION 

By  creating  and  funding  the  Commission,  the  Legislature  has  taken  a  groundbreaking  step  in  the 
realm  of  megaproject  oversight.  The  offices  of  the  three  public  officials  that  constitute  the 
Commission  -  the  Attorney  General,  the  State  Auditor,  and  the  Inspector  General  -  differ  in  their 
statutory  powers  and  expertise.  The  Commission  provides  a  forum  in  which  the  members  can 
work  closely  together  to  coordinate  and  combine  their  resources  to  detect,  prevent,  and  prosecute 
cases  of  waste,  fraud,  and  abuse  on  the  CA/T  Project.  Jointly,  the  offices  provide  independent 
state  oversight  to  safeguard  the  interests  of  the  public  that  they  serve. 
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Office  of  the  Attorney  General 


An  independent,  elected,  constitutional  officer,  the  Attorney  General  is  the  chief  lawyer  and  law 
enforcement  officer  for  the  Commonwealth.  The  Attorney  General  prosecutes  criminal  actions 
and  affirmative  civil  actions  on  behalf  of  the  Commonwealth,  and  represents  the  Commonwealth 
and  its  departments,  officers,  and  commissions  in  civil  litigation  and  whenever  the 
Commonwealth's  official  acts  are  called  into  question.  The  OAG  is  comprised  of  six  bureaus: 
Executive,  Criminal,  Public  Protection,  Government,  Business  and  Fair  Labor  Protection,  and 
Community  Based  Justice.  Each  bureau  is  dedicated  to  upholding  the  laws  of  the 
Commonwealth,  and  serving  and  protecting  the  public  interest  and  the  rights  of  the  citizens  of 
Massachusetts. 

An  important  fimction  of  the  OAG  is  to  oversee  law  enforcement  initiatives  to  deter,  prevent, 
and  combat  waste,  fraud,  and  abuse  in  the  CA/T  Project.  The  OAG  investigates  and  prosecutes 
unlawful  activities  arising  out  of  the  CA/T  Project,  including  fraud,  environmental  offenses,  and 
fair  labor  violations.  The  OAG  also  investigates  and  conducts  affirmative  civil  litigation, 
defends  the  Commonwealth  in  actions  brought  by  third  parties  regarding  the  CA/T  Project,  and 
collaborates  with  CA/T  Project  management  on  developing  aggressive  proactive  measures  to 
reduce  costs  and  prevent  fraud. 

Office  of  the  State  Auditor 

The  OSA  operates  under  the  direction  and  control  of  an  independent,  elected  constitutional 
officer.  The  role  of  the  OSA  is  to  be  a  catalyst  by  promoting  economy,  efficiency,  and 
effectiveness  in  state  government,  and  to  be  responsive  and  progressive  by  assisting  the 
Legislature,  state  executives,  and  program  managers  in  carrying  out  their  responsibilities.  In  so 
doing,  the  OSA  identifies  and  reports  illegal  acts,  waste,  abuse,  and  other  inappropriate  and 
questionable  activities  in  order  to  foster  corrective  actions,  savings,  and  improved  program 
management  for  the  benefit  of  the  particular  constituents  and  the  taxpayers.  The  OSA  provides 
the  Governor,  the  Legislature,  auditees,  oversight  agencies,  and  the  general  public  with  an 
independent  evaluation  of  the  various  agencies,  activities,  and  programs  operated  by  the 
Commonwealth.  Section  12  of  M.G.L.  c.ll  provides  the  power  for  the  OSA  to  perform  audit 
work.  This  statute  requires  the  OSA  to  conduct  its  work  in  accordance  with  generally  accepted 
government  auditing  standards  published  by  the  Comptroller  General  of  the  United  States. 

Office  of  the  Inspector  General 

The  OIG  was  established  in  1981  on  the  recommendation  of  the  Special  Commission  on  State 
and  County  Buildings,  a  special  legislative  commission,  which  spent  two  years  probing 
corruption  in  the  construction  of  public  buildings  in  Massachusetts.  In  the  first  of  its  12-volume 
report  documenting  its  findings  of  massive  fraud  and  waste,  and  detailing  its  legislative 
recommendations  for  reform,  the  so-called  "Ward  Commission"  described  the  new  office: 

The  basic  concept  behind  the  Office  of  the  Inspector  General  is  that  any 
institution... must  build  into  itself  a  mechanism  for  self-criticism  and  self- 
correction.... To  prevent  and  detect  (and  the  emphasis  falls  as  much  upon 
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prevention  as  detection)  fraud  and  waste... the  [Ward]  Commission  designed  the 
Office  of  the  Inspector  General  to  be  a  neutral,  impartial  and  independent  office  to 
fulfill  that  critical  function. 

The  OIG  has  a  broad  mandate  under  M.G.L.  c.l2A  to  prevent  and  detect  fraud,  waste,  and  abuse 
in  government.  Chapter  12A  provides  the  OIG  the  power  to  subpoena  records  and  people  for 
investigations  and  management  reviews,  and  to  investigate  both  criminal  and  noncriminal 
violations  of  the  law.  The  OIG  employs  a  staff  of  experienced  specialists,  including 
investigators,  lawyers,  management  analysts,  and  engineers.  Special  interdisciplinary  teams  are 
formed,  as  necessary,  to  meet  the  unique  requirements  of  specific  projects.  Preventing  fraud, 
waste,  and  abuse  before  it  happens  is  the  OIG's  principal  objective. 

THE  SUPPLEMENTAL  PLAN 

The  Supplemental  Plan  submitted  to  the  Legislature  in  October  1996  is  the  enabling  document 
for  the  Commission.  The  OAG,  OSA,  and  OIG  developed  the  Supplemental  Plan  with  the  goal 
of  creating  strong,  independent,  and  coordinated  oversight  of  the  CA/T  Project.  The  members 
believed  that  through  an  additional  commitment  of  independent  oversight  resources,  the 
expenditure  of  billions  of  tax  dollars  on  the  CA/T  Project  would  be  prudently  protected.  In  the 
Supplemental  Plan,  the  three  offices  established  guidelines  for  the  Commission  and  allocated 
work  according  to  each  office's  expertise  and  concerns.  The  Supplemental  Plan  also  defined  the 
role  of  the  Executive  Director  for  assisting  the  Commission.  (See  Appendix  D  for  the  Executive 
Director's  job  description.)  During  development  of  the  Supplemental  Plan,  input  was  solicited 
from  legislators  who  advocated  CA/T  Project  oversight,  greater  coordination  among  the 
oversight  agencies,  and  cost  savings.  Input  also  was  solicited  from  CA/T  Project  management, 
which  responded  by  identifying  a  number  of  areas  where  additional  oversight  might  assist  the 
CA/T  Project  in  its  cost  containment  efforts,  including  mitigation  agreements,  force  accounts, 
and  technical  assistance.  The  Commission  continues  to  solicit  from  CA/T  Project  management 
suggestions  to  areas  where  the  powers  and  expertise  of  the  Commission's  members  could  be 
employed  most  productively  and  where  the  CA/T  Project  might  be  particularly  vulnerable  to 
fraud  and  abuse. 

Pursuant  to  the  Supplemental  Plan,  senior  staff  members  of  each  agency  meet  frequently  to 
discuss  and  coordinate  matters  of  common  concern.  The  underlying  goal  of  these  senior  staff 
working  meetings  is  to  provide  a  forum  for  sharing  information  and  coordinating  work,  while 
avoiding  unnecessary  duplication  of  effort.  The  Commission  also  holds  quarterly  coordinating 
sessions  and  includes  the  House  and  Senate  Chairpersons  of  the  Joint  Committee  on 
Transportation  and  the  Chairpersons  of  the  House  and  Senate  Committees  on  Post  Audit  and 
Oversight,  or  their  designees. 

The  diagram  on  page  nine,  taken  from  the  Supplemental  Plan,  illustrates  areas  of  focus  for  each 
office  and  the  interaction  between  the  offices,  and  highlights  topics  of  common  interest  that 
merit  special  attention.  The  section  of  this  report  entitled  Joint  Projects  and  Coordination 
Initiatives  on  pages  ten  through  twelve  identifies  examples  of  how  the  Commission  shares 
responsibility  and  information. 
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Central  Artery/Third  Harbor  Tunnel  (CA/T)  Project 
Oversight  Coordination  Commission 


Office  of  the 
Inspector  General  (OIG) 

Pursue  statutory  mandates: 

-  review/comment  on  CA/T  budget  and 
finance  plan 

-  review/approve  building  construction 
Monitor  contracts  at  construction  sites 
Examine  cost  containment  program 

Provide  technical  assistance 

Investigate  suspected  criminal/civil  violations 

Publish  case  studies  and  reviews 


Contractual  arrangements  with 

Parsons  Brinckerhoft 
Internal  control  weaknesses 
Force  accounts 
Materials  disposal  plan 


Office  of  the     \  OSA/OIG 
State  Auditor 
(OSA) 

Monitor  change  orders  at 
CA/T  offices 

Audit  finance/accounting  systems 

Provide  technical  assistance  on 
financial/accounting  issues 

Review  oversight,  construction 
and  design  of  contracts 

■  Publish  audit  reports 


Cost  recovery 

Right-of-way  agreements 
Competitive  bidding  initiatives 

&  statutory  exemptions 
Criminal  and  civil  referrals 
.Joint  investigations 


'Legislative  requests 
Mitigation  agreenients\ 

Claims  and  changes 
Wrap-up  insurance 

Legislation 

Complaints 

Criminal  and  civil  referrals 
Joint  investigations 

OSA/OAG 


OAG/OIG    /     Office  of  the 

Attorney  General 
(OAG) 

Enforce  civil/criminal  laws 

Defend  MHD 

Cut  costs  through  alternative 
dispute  resolution 

Review  legality  of  bid  processes 

Train  project  managers  on  cost  ^ 
avoidance  measures 


As  noted  in  the  introductory  letter  to  this  report,  "new  funding  and  new  reporting  requirements  - 
as  well  as  the  advanced  construction  phase  of  the  CA/T  Project  -  have  provided  the  impetus  for 
the  Commission  to  consider  its  unique  role  in  identifying  opportimities  for  coordination, 
cooperation,  and  collaboration."  During  fiscal  year  2001,  the  Commission  will  continue  its 
strategic  planning  effort.  These  efforts  will  include  an  assessment  of  progress  made  and 
modifications  needed  to  the  original  plan,  which  was  developed  in  1996  and  is  depicted  in  this 
graphic. 
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THE  OVERSIGHT  COORDINATION  COMMISSION 

JOINT  PROJECTS  AND  COORDINATION  INITIATIVES 

The  following  examples  were  among  the  initiatives  originally  contemplated  in  the  Supplemental 
Plan.  Several  of  these  jointly  coordinated  undertakings  spanned  1997  through  1999,  while  others 
were  not  launched  until  late  1999  and  will  continue  through  the  end  of  the  CA/T  Project. 

•  The  OAG  continues  to  refer  to  the  OSA  and  GIG,  as  appropriate,  complainant  allegations 
that  suggest  potential  weaknesses  in  design  and  construction  management  systems  or  fraud, 
waste,  and  abuse,  but  are  not  suitable  for  civil  or  criminal  prosecutions. 

•  The  OAG  advises  Commission  members  on  legislative  initiatives  related  to  strengthening 
civil  and  criminal  penalties. 

•  The  OAG  has  been  instrumental  in  pushing  passage  of  the  False  Claims  Act,  which  will 
allow  allegations  and  information  under  seal  with  the  court  to  be  shared  among  the  OAG, 
OSA,  and  OIG. 

•  The  OAG  has  requested  and  received  assistance  from  the  OIG  in  interpreting  aspects  of  the 
CA/T  Project's  management  reporting  system,  including  elements  relating  to  claims  and 
changes.  The  OIG  has  also  remained  available  to  assist  the  OAG  in  its  extensive  prevailing 
wage  initiative  and  has  provided  in-depth  background  information  on  CA/T  Project 
vulnerabilities  to  fraud  and  abuse  based,  in  part,  on  the  OIG's  ongoing  efforts  to  review  and 
monitor  contracts  at  construction  sites. 

•  On  the  basis  of  problems  revealed  during  inspections  at  various  construction  work  sites,  the 
OIG  advised  the  OAG  that  shortcomings  in  CA/T  Project  documentation  could  undercut  the 
success  of  future  civil  litigation.  This  information  supported  ongoing  efforts  by  the  OAG 
toward  effective  documentation  by  CA/T  Project  staff. 

•  The  OSA  issued  a  report  in  2000  concerning  CA/T  Project  work  at  Fort  Point  Channel, 
including  aspects  that  were  candidates  for  cost  recovery  action.  The  OSA  signaled  its 
willingness  to  share  material  obtained  during  its  review  with  the  OIG,  which  had  an  ongoing 
interest  in  the  cost  recovery  program.  Since  1997,  as  part  of  the  Commission  start-up  effort, 
the  OAG  and  the  OIG  have  periodically  joined  forces  to  help  ensure  that  the  CA/T  Project 
was  effectively  pursuing  legitimate  claims  against  contractors  and  consultants  through  the 
cost  recovery  program. 

•  After  receiving  complaints,  and  before  launching  independent  investigations,  the  OAG 
oftentimes  consults  with  the  OIG  and  OSA  to  determine  whether  either  office  might  have 
received  the  same  complaints.  For  example,  the  OIG  recently  advised  the  OAG  that  the  OIG 
had  already  obtained  certain  documents  and  conducted  interviews  regarding  a  matter.  By 
reviewing  documents  previously  obtained  by  the  Inspector  General,  the  OAG  was  able  to 
conduct  a  more  efficient  and  effective  resolution  of  the  matter. 
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During  1999,  staff  of  the  Offices  of  the  State  Auditor  and  the  Inspector  General  began  to 
discuss  the  potential  for  a  coordinated  review  of  CA/T  Project  force  accounts  in  anticipation 
of  additional  oversight  resources.  Planning  commenced  in  2000.  Early  in  the  life  of  the 
Commission,  all  three  members  had  expressed  interest  in  the  contractor  payment  process, 
including  so-called  force  accounts  (agreements  by  which  a  utility  or  other  entity  uses  its  own 
employees  to  perform  CA/T  Project-related  work  and  then  bills  the  CA/T  Project  for  the 
costs).  In  1997,  the  Commission  agencies  curtailed  work  until  the  U.S.  Department  of 
Transportation  Inspector  General  (DOTIG)  had  completed  a  review. 

Consistent  with  its  long-standing  concern  over  the  vulnerabilities  of  the  contractual 
arrangement  between  the  Commonwealth  and  B/PB,  the  OIG  launched  another  in  a  series  of 
reviews  aimed  at  recommending  changes  that  increase  the  likelihood  that  B/PB  would  be 
held  accountable  for  its  work.  The  OAG  and  the  OSA  collaborate  with,  and  assist  the  OIG's 
ongoing  initiatives  in  this  arena. 

The  OIG's  staff  continued  to  be  available  to  brief  legislative  staff  on  CA/T  Project-related 
issues  and  to  assist  legislative  and  Commission  member  staff  in  understanding  the 
vulnerabilities  of  the  contractual  arrangement  between  the  Commonwealth  and  B/PB. 

During  discussions  of  oversight  target  areas,  the  agencies  discovered  that  each  had  an  interest 
in  the  CA/T  Project's  insurance  program.  In  1997,  the  member  agencies  agreed  that  the  OSA 
would  take  the  lead.  The  OSA,  in  addition  to  publishing  reports  on  the  topic  of  insurance 
and  savings  opportunities,  has  ensured  that  federal  oversight  agencies  received  full  access  to 
files  and  staff  involved  with  their  various  reviews.  In  1999,  the  OIG  provided  to  OSA  staff 
additional  documents  obtained  in  a  separate  but  related  case. 

In  three  cases  that  included,  but  were  not  limited  to,  potential  violations  of  the  public  bidding 
laws,  the  OIG  briefed  the  OAG  on  the  issues  and  sought  input  from  those  OAG  staff  charged 
with  enforcing  the  applicable  laws. 

Because  of  expertise  developed  during  its  decade-long  monitoring  effort  and  engineering 
resources,  the  OIG  continues  to  provide  assistance  to  Commission  members  on  topics 
ranging  from  documenting  the  legislative  history  of  transportation  bond  bills  to  interpreting 
technical  reports  generated  by  the  CA/T  Project  to  providing  assistance  in  policy  analysis  and 
management  reviews. 

The  OIG  also  alerted  the  Commission  that  the  CA/T  Project  Finance  Plan,  which  was  due  by 
statute  to  the  Legislature  in  September  1999,  was  long  overdue.  The  Plan  was  not  provided 
to  the  oversight  agencies  until  February  2000,  despite  numerous  inquiries  from  the  OIG. 

With  the  agreement  of  the  other  Commission  members,  the  OIG  entered  into  a  memorandum 
of  understanding  with  Commission  member  staff,  including  the  Executive  Director,  to  assist 
in  ongoing  reviews  of  financial-related  issues  while  still  maintaining  the  integrity  of  the 
OIG's  work  under  confidentiality  requirements  of  M.G.L.  C.12A. 
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•  The  OAG  intends  to  enter  into  a  written  understanding  with  the  Executive  Director  for 
proactive  involvement  and  assistance  with  cases,  investigations  and/or  analysis  of  OAG 
matters. 

•  The  OIG  in  fiscal  year  2000  continued  to  pay  for  the  Commission's  administrative  expenses, 
including  the  salary  of  the  legislatively  mandated  Executive  Director  position,  from  the 
remainder  of  the  OIG's  portion  of  the  original  $2  million  allocated  in  1996  for  additional 
oversight  by  all  three  agencies.  As  was  noted  in  the  transmittal  letter  to  this  summary  report, 
however,  the  three  Commission  agencies  have  decided  to  share  the  responsibility  for 
administrative  and  personnel  costs  of  the  Commission  including  the  salary  of  the  Executive 
Director  according  to  a  fair  and  reasonable  apportionment  based  on  each  office's  allotted 
individual  shares  of  the  FY  2001  and  future  Transportation  Bond  Bill  monies. 

ACTIVITIES  AIMED  AT  COORDINATION  AND  COMMUNICATION 

The  Commission  functions  as  a  forum  through  which  its  members  can  communicate  ideas,  share 
information,  and  coordinate  oversight  activities.  The  individual  members,  however,  are  sensitive 
to  their  respective  agency's  confidentiality  obligations  at  all  times.  Mindful  of  this  requirement, 
the  following  summarizes  the  activities  of  the  Commission  that  can  be  publicly  revealed  and 
were  facilitated  by  the  Commission's  staff  during  the  past  year. 

Quarterly  Coordinating  Sessions 

Consistent  with  its  statutory  mandate,  the  Commission  schedules  a  coordinating  session  on  at 
least  a  quarterly  basis  and  includes  the  Senate  and  House  Chairpersons  of  the  Joint  Committee 
on  Transportation  and  the  Chairpersons  of  the  Senate  and  House  Committees  on  Post  Audit  and 
Oversight,  or  their  designees.  Discussion  during  the  meetings  revolves  around  information 
exchange,  case  coordination,  and  updates  on  legislative  initiatives. 

The  Commission  held  the  following  coordinating  sessions: 

•  June  30,  1999:  The  first  quarterly  coordinating  session  for  the  third  year  focused  on 
legislative  comments  and  updates  regarding  the  Transportation  Bond  Bill,  and  the 
False  Claims  Act.  Commission  members  spoke  of  a  follow-up  review  of  the  Wrap-Up 
Insurance  Program  Report  and  meetings  with  the  DOTIG  on  the  matter,  the  draft  of 
the  Fort  Point  Channel  Report,  the  assessment  of  mitigation  activities,  the  review  of 
Vent  Building  #8,  the  follow-up  on  previous  reports  of  the  CA/T  Project  internal 
audit  functions,  technical  assistance  to  the  CA/T  Project  in  reviewing  the  "integrated 
project  organization"  as  a  result  of  the  Metropolitan  Highway  System  Bill,  a  Supreme 
Judicial  Court  decision  on  behalf  of  the  Commonwealth  against  a  bill  board  company, 
eminent  domain  cases  that  have  saved  the  Commonwealth  $109  million,  the  Hotline 
and  its  posters,  site  tours,  and  the  website.  A  letter  was  sent  to  the  new  CA/T  Project 
Director  introducing  the  Commission  and  inviting  the  CA/T  Project  Director  to 
suggest  any  areas  where  the  powers  and  expertise  of  the  Commission's  member 
offices  could  be  employed  most  productively  and  where  the  CA/T  Project  might  be 
particularly  vulnerable  to  fraud  and  abuse. 
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•  September  28,  1999:  During  the  second  quarterly  coordinating  session,  Commission 
members  were  briefed  by  a  representative  from  the  OIG  who  explained  the  findings 
of  the  OIG's  review  of  the  East  Boston  Toll  Facility.  Issues  of  concern  included  cost 
containment,  overall  cost,  toll  canopy  cost,  life  cycle  analysis,  design  calculations, 
and  wind  tunnel  testing.  As  a  result  of  the  review,  the  CA/T  Project  initiated  design 
changes  that  will  save  the  CA/T  Project  an  estimated  $1.1  million.  The  OS  A 
reviewed  the  CA/T  Project's  mitigation  practices  at  the  request  of  the  CA/T  Project. 
The  OSA  strongly  recommended  that  controls  over  the  mitigation  process  be  put  into 
place,  as  there  was  no  centralized  point  where  one  could  find  out  what  was  involved 
in  mitigation  costs  and  what  costs  have  increased  mitigation  projects.  The  OSA  also 
discussed  the  status  of  the  Fort  Point  Channel  review,  phase  II  of  the  Wrap-Up 
Insurance  Program,  and  the  State  Street  to  North  Street  construction  contract 
(C17AC).  Other  topics  discussed  included  information  sharing,  site  tours,  and  the 
web  page.  Legislative  comments  and  updates  pertained  to  the  status  of  the 
Transportation  Bond  Bill. 

•  January  11,  2000:  The  third  quarterly  coordinating  session  dealt  with  Commission 
members'  overview  of  the  work  of  their  offices.  Areas  included  the  status  of  the 
Wrap-Up  Insurance  Program  review,  the  possible  review  of  force  accounts,  the  slow 
fiow  of  information  from  the  CA/T  Project,  CA/T  Project  technical  assistance,  agency 
coordination,  legislatively  mandated  reviews,  the  OCC  web  page,  and  the 
megaproject  questiormaire.  Legislative  comments  and  updates  pertained  to  the 
Transportation  Bond  Bill. 

•  March  28,  2000:  During  the  fourth  quarterly  coordinating  session.  Commission 
members  summarized  their  oversight  activities  during  the  past  quarter.  On  February 
24,  2000  the  Commission  attended  a  cost  containment  briefing  presented  by  FHWA 
and  MTA.  The  presentation  focused  on  the  value  engineering  program,  design  to 
cost/budget  program,  schedule  initiatives  program,  partnering,  operation  and 
maintenance  reviews,  and  constructability  reviews.  Members  also  spoke  about 
matters  including  the  OSA  Wrap-Up  Insurance  Report  II,  the  1-93  to  Atlantic  Avenue 
construction  contract  (CllAl),  CA/T  Project  expenses,  the  State  and  Road  Bridge 
Program,  fiinding  for  OCC  staff,  the  MTA  Finance  Plan  (October  1999),  the  CA/T 
Project  cost  overrun,  meetings  with  the  Federal  Task  Force  representatives,  sharing  of 
work  among  the  offices,  the  Big  Dig  Hotline,  and  prevailing  wages.  Legislative 
comments  included  a  status  report  on  the  False  Claim  Act. 

Communication 

In  order  to  keep  Commission  members  current  on  the  CA/T  Project  developments  and  related 
matters  each  week,  the  Executive  Director  delivers  timely  informational  material.  Materials 
include  reports,  journals,  articles,  newspaper  clippings,  audio  and  videotapes,  photographs, 
announcements,  briefings,  and  correspondence  generated  by  staff  in  the  previous  week  relating 
to  the  CA/T  Project.  Conversations  with  Commission  members  occur  on  a  regular  basis,  and  the 
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Executive  Director  meets  regularly  with  the  CA/T  Project's  staff  assigned  to  deal  with  the 
oversight  agencies. 

A  primary  purpose  of  the  Commission  is  to  ensure  that  the  member  agencies  coordinate  their 
work  on  the  CA/T  Project.  To  achieve  this  goal,  senior  staff  from  each  office  regularly  discuss 
pending  CA/T  Project  matters,  issues  of  mutual  concern,  and  within  the  confidentiality 
constraints  of  each  of  their  offices,  their  work  and  objectives  on  CA/T  Project  issues. 

Megaproject  Questionnaire 

The  Commission  is  in  the  process  of  drafting  a  compendium  of  the  ways  in  which  other  states 
use  oversight  activities  in  the  prevention  and  detection  of  waste,  fraud,  and  abuse.  The 
information  is  being  gathered  from  a  questionnaire,  which  was  developed  by  the  staff  of  the 
Commission  after  conducting  research,  placing  telephone  calls,  and  preparing  and  field  testing 
questions.  To  date,  the  questionnaire  has  been  distributed  to  approximately  twenty  other  "mega" 
(over  $1  billion)  public  construction  projects  throughout  the  United  States.  Of  the  twenty 
questionnaires  mailed,  eight  questionnaires  were  returned  completed,  three  questionnaires  were 
returned  blank,  and  eleven  recipients  did  not  respond. 

The  data  from  the  survey  will  be  used  to: 

•  Detail  how  other  states  are  managing  oversight  by  describing  the  organizations  and 
their  operational  objectives  and  goals. 

•  Document  each  respondent  agency's  assessment  of  the  oversight  effort,  including 
programs  and  activities  found  to  be  particularly  useful. 

•  Learn  from  the  experiences  of  other  oversight  programs  and  apply  them  to  efforts  on 
the  CA/T  Project. 

A  report  analyzing  the  results  and  highlighting  insights  gleaned  from  other  jurisdictions  will  be 
presented  to  Commission  members. 

CA/T  Project  Briefings  &  Site  Tours 

The  Commission  has  charged  the  Executive  Director  with  scheduling  site  tours  and  CA/T  Project 
briefings.  Briefings  have  been  on  a  broad  range  of  matters  including  the  CA/T  Project's 
insurance  program,  force  accounts,  the  material  disposal  program,  the  FHWA  "lessons  learned" 
program,  incentive  contracts,  and  cost  containment.  To  date.  Commission  members  have  toured 
the  Ted  Williams  Tunnel,  Atlantic  Avenue  (slurry  wall  construction  and  Red  Line  underpinning). 
Fort  Point  Channel  (casting  basin,  soil  mixing  and  freezing,  tunnel  jacking,  and  Amtrak 
operations),  State  Street  (Blue  Line),  Vent  Buildings  Nos.  3  and  6,  South  Boston  Bypass  Road. 
Haul  Road,  Governor's  Island,  Subaru  Pier,  Quarry  Hills,  Airport  Construction,  Leverett  Circle. 
Storrow  Drive  Connector  Bridge,  Charles  River  Crossing,  Southeast  Expressway,  and  Spectacle 
Island. 
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Database 

The  Commission  staff  is  responsible  for  maintaining  in  a  central  location  a  database  and  library 
of  all  published  documents  pertaining  to  the  CA/T  Project  and  makes  full  use  of  the  Internet  for 
gathering  such  material. 

Website 

Over  the  past  year,  the  Commission  setup  a  website.  The  website  is  part  of  the  Commonwealth 
of  Massachusetts'  system  and  is  intended  to  inform  readers  about  the  Commission.  Information 
includes  the  legislative  history  of  the  Commission,  links  to  member  agencies  (OAG,  OSA,  and 
OIG),  the  Hotline,  and  the  Commission's  Summary  Reports.  The  address  for  the  Commission's 
website  is  http://wsvw.state.ma.us/catocc. 
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SUMMARY  OF  WORK  (1999-00) 

Oversight  activities  of  each  of  the  Commission  members'  offices  are  summarized  below. 
OFFICE  OF  THE  ATTORNEY  GENERAL 

The  Office  of  the  Attorney  General  (OAG)  pursues  a  broad  array  of  CA/T  Project-related 
matters,  including  criminal  investigations,  civil  litigation,  legal  advice  to  the  CA/T  Project,  and 
proposals  for  legislative  action.  Oversight  and  enforcement  efforts,  often  involving  time 
consuming  and  resource  intensive  investigations,  lead  to  prosecutions  and  financial  recoveries, 
as  well  as  providing  an  invaluable  deterrent  against  crime.  Skillfully  defending  civil  lawsuits  on 
behalf  of  the  CA/T  Project  offers  a  parallel  deterrent,  saving  millions  of  dollars  and  guarding 
against  meritless  claims.  Throughout,  dedicated  funding  from  the  Legislature  has  been  crucial  in 
allowing  the  OAG  to  further  its  multiple  roles  in  connection  with  the  CA/T  Project. 

The  following  sections  summarize  CA/T  Project-related  activities  of  the  OAG  that  can  be 
publicly  reported.  Ongoing  criminal  investigations  are  not  reported.  Activities  that  were 
concluded  previously  are  outlined  in  the  August  1999  OCC  Summary  Report. 

Fraud  Hotline 

The  Attorney  General's  Big  Dig  Fraud  Hotline  (1-888-TIP-BGDG,  or  1-888-847-2434), 
established  in  cooperation  with  the  Commission  members,  periodically  receives  calls  regarding 
potential  fraud,  waste,  and  abuse  on  the  CA/T  Project.  The  toll-free  Hotline  is  answered  by 
OAG  personnel  during  business  hours  and  by  voicemail  at  other  times.  All  calls  to  the  Hotline 
are  confidential.  In  addition  to  past  efforts  to  post  the  Hotline  number  at  CA/T  Project  jobsites, 
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and  send  it  directly  to  CA/T  Project  staff,  it  is  now  posted  on  the  Attorney  General's  website, 
the  Commission's  website,'^  and  the  CA/T  Project's  website.'^ 

From  June  1,  1999  through  May  31,  2000,  the  Hotline  has  logged  230  calls  of  all  types.  The 
great  majority  of  these  calls  have  concerned  noncriminal  matters,  such  as  property  damage  from 
the  construction,  and  job  queries.  Calls  that  can  be  better  addressed  by  the  CA/T  Project  itself, 
or  by  a  different  agency,  are  referred  accordingly. 

Criminal  Enforcement 

The  Attorney  General  investigates  and  prosecutes  individuals  and  corporations  for  criminal  law 
violations  on  the  CA/T  Project.  The  OAG  receives  referrals  and  allegations  from  diverse 
sources,  and  investigates  these  matters  with  OAG  internal  investigators,  Massachusetts  State 


See  pages  10-12  for  specific  examples  of  joint  undertakings. 
http://www.ago.state.ma.us/govtdefault.asp. 
http://www.state.ma.us/catocc. 
"  http://www.bigdig.com/thtml/contact.htm. 
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Police,  and,  depending  upon  the  referral  or  allegation,  with  the  OSA,  OIG,  and/or  federal 
agencies.  Allegations  typically  concern  procurement  fraud,  larceny,  false  claims,  criminal 
environmental  violations,  tax  evasion,  prevailing  wage  violations,  and  workers'  compensation 
fraud.  During  the  reporting  period  there  have  been,  and  remain,  several  ongoing  CA/T  Project 
related  investigations.  None,  however,  became  the  subject  of  public  proceedings,  or  were  able  to 
be  publicly  disclosed,  during  the  past  year. 

The  OAG  Insurance  and  Unemployment  Fraud  Division  has  been  working  closely  with  the  CA/T 
Project  staff  and  the  CA/T  Project's  primary  workers  compensation  insurer  to  monitor  workers 
compensation  claims,  and  to  create  systems  to  detect  and  prevent  the  filing  of  fraudulent  workers 
compensation  claims. 

Insurance  and  Unemployment  Fraud  Prosecutions.  (Commonwealth  v.  Jose  Barboza,  Boston 
Municipal  Court  No.  9901CR4374.)  On  August  4,  1993,  Jose  Barboza  injured  his  knee  while 
working  on  the  CA/T  Project  as  a  carpenter  for  Morrison  Knudsen/Interbeton  White 
Construction  Company.  The  National  Union  Fire  Insurance  Company  paid  Barboza  $303.00  per 
week  in  total  disability  benefits.  In  August,  1998,  Barboza  filed  a  second  worker's 
compensation  claim.  In  this  loss,  Barboza  was  once  again  working  on  the  CA/T  Project,  this 
time  for  the  M.  Dematteo  Construction  Company  of  Braintree,  when  he  allegedly  injured  his 
back.  Investigation  revealed  that  he  worked  for  Dematteo  from  May  19,  1998  until  August  25, 
1998,  earning  $13,800.59  while  simultaneously  collecting  benefits  for  his  knee  injury.  Barboza 
was  charged  with  worker's  compensation  fraud  and  larceny.  The  OAG  recommended  to  the 
Court  a  guilty  finding,  and  two  years  probation.  On  March  27,  2000  his  case  was  continued 
without  finding  for  a  two  year  probationary  period.  He  must  pay  full  restitution. 

Fair  Labor  and  Business  Practices  Initiatives 

The  Attorney  General's  Fair  Labor  and  Business  Practices  Division  has  continued  to  monitor 
compliance  with  state  prevailing  wage  laws.  The  OAG's  CA/T  Project  team  inspectors  oversee 
compliance  with  prevailing  wage  law  and  recordkeeping  requirements.  The  OAG  also  screens 
and  evaluates  serious  workplace  injuries  and  fatalities  on  the  CA/T  Project,  in  cooperation  with 
the  US  Department  of  Occupational  Safety  &  Health  Administration  (OSHA),  where  there  is 
evidence  of  potentially  criminal  conduct. 

As  part  of  its  enforcement,  the  OAG  also  increased  efforts  to  educate  contractors,  employees, 
and  others  about  the  requirements  of  the  prevailing  wage  law.  This  included  conducting  44 
seminars  across  Massachusetts,  many  of  which  focused  on  prevailing  wages. 

The  Attorney  General's  Fair  Labor  Hotline  (1-617-727-3465)  receives  calls  from  employers, 
employees,  and  other  members  of  the  public  concerning  a  variety  of  employment  law-related 
issues.  Common  topics  include  questions  about  unpaid  wages,  the  prevailing  wage  law. 
overtime,  and  minimum  wages.  The  hotline  is  also  a  source  of  complaints  that  employers  have 
failed  to  pay  the  minimum  prevailing  wage  or  failed  to  post  prevailing  wage  sheets  at  job  sites. 
During  the  period  July  1,  1999,  through  June  30,  2000.  the  hotline  logged  82.649  calls,  resulting 
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in  4,790  formal  complaints  against  companies  or  individuals  for  violations  of  the  state's 
employment  standards. 

Civil  Litigation 

The  Attorney  General  exercises  civil  litigation  responsibilities  regarding  the  CA/T  Project  in 
several  areas.  The  OAG  affirmatively  pursues  envirormiental  enforcement  actions,  and  proposes 
systemic  approaches  to  deter  fraud  and  other  problems  that  may  arise  on  the  CA/T  Project.  The 
Attorney  General  also  defends  the  Commonwealth  in  a  variety  of  contract,  eminent  domain, 
environmental,  and  other  civil  matters,  avoiding  disruptions  to  the  CA/T  Project  and  saving 
hundreds  of  millions  of  dollars  to  date.  When  called  upon  by  the  CA/T  Project,  the  Office  also 
may  pursue  civil  cost  recovery  actions  against  those  who  are  not  entitled  to  CA/T  Project  funds 
that  they  have  claimed  or  received. 

The  Attorney  General  determines  his  position  in  each  CA/T  Project  litigation  matter,  as  in  all 
other  areas,  through  an  examination  of  the  facts,  the  law,  and  the  public  interest.  In  some 
particular  cases,  the  Attorney  General  may  take  a  position  that  is  adverse  to  that  of  the  MHD  or 
another  state  agency.  In  such  cases,  the  agency  may  retain  private  counsel. 

Specific  civil  litigation  matters  that  were  active  or  pending  during  the  past  year  included  the 
following: 

Anelex  Building.  On  October  17,  1999,  the  OAG  entered  into  a  settlement  with  MHD,  four 
private  consultants,  and  five  other  parties  concerning  allegations  of  unlawful  asbestos  abatement 
and  disposal  in  connection  with  the  CA/T  Project.  The  settlement  agreement  provided  for  a  total 
of  $493,000  in  civil  penalties,  cost  recovery  to  the  Commonwealth,  and  funding  for  two 
supplemental  environmental  projects.  The  case  concerned  the  demolition  of  the  so-called 
"Anelex  Building"  at  150  Causeway  Street  in  Boston  to  make  room  for  CA/T  Project 
construction.  The  settlement  resolved  allegations  that  asbestos  was  handled  in  violation  of  DEP 
regulations  and  shipped  to  an  unapproved  disposal  site.  These  allegations  were  set  forth  in  two 
complaints  previously  filed  by  the  OAG  in  Suffolk  Superior  Court.  One  case  was  filed  in  1 997 
against  North  America  Site  Developers,  Inc.  (general  contractor  for  the  demolition  of  150 
Causeway  Street),  and  its  subcontractor  Aapex  Environmental  Services,  Inc.  The  other  was  filed 
in  1998  against  the  MHD,  Bechtel  Corporation  and  Parsons  Brinckerhoff  Quade  &  Douglas.  Inc. 
(participants  in  B/PB  joint  venture  that  provides  management  consultant  services  for  the  CA/T 
Project),  Hygienetics  Environmental  Services,  Inc.  (an  asbestos  consultant  for  the  CA/T  Project). 
CST  Environmental  Services,  Inc.  (participant  in  a  joint  venture  that  performed  asbestos 
abatement),  Roberts  Dismantling  &  Recycling  Corp.  and  Boston  Trucking  Corp.  (transporters  of 
material  from  150  Causeway  Street),  and  D.B.  Enterprises,  Inc.  (operator  of  the  landfill  in 
Wendell,  Massachusetts  where  the  wastes  were  disposed).  The  settlement  required  the  parties  to 
make  a  collective  payment  of  $493,000  that  will  be  used  to  fund  a  $210,000  civil  payment  to  the 
Clean  Air  Act  compliance  fund  of  the  state,  a  $100,000  supplemental  environmental  project  for 
the  benefit  of  the  City  of  Boston,  a  $15,000  supplemental  environmental  project  for  the  Town  of 
Wendell,  and  $168,000  in  recovery  to  the  Commonwealth  of  certain  increased  costs  associated 
with  the  demolition  of  this  building.  The  settlement  also  required  changes  in  the  oversight  and 
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management  of  asbestos  abatement  and  shipment  from  CA/T  Project  sites.  (Attorney  General  v. 
Aapex  Environmental  Services.  Incet  al.,  Suffolk  Superior  No.  97-6756-A;  Attorney  General  v. 
MHD.et  al.,  Suffolk  Superior  No.  98-6399-F.) 

Contaminated  Waste.  The  Attorney  General  is  seeking  injunctive  relief  against  a  demolition 
contractor  who  provided  the  CA/T  Project  with  contaminated  fill.  A  preliminary  injunction  was 
entered  and  the  matter  is  pending  in  Superior  Court.  (Attorney  General  v.  MRP  Site 
Development,  Inc..  Suffolk  Superior  No.  99-3841 -C.) 

Environmental  Cost  Recovery.  The  Attorney  General  is  appealing  an  adverse  Superior  Court 
decision  in  an  environmental  cost  recovery  action  brought  on  behalf  of  MHD  with  respect  to  the 
cleanup  of  property  located  adjacent  to  Logan  Airport.  The  action  is  based  upon  an  agreement, 
executed  in  July  1 993  after  the  property  was  taken  by  eminent  domain,  under  which  the  owner 
was  to  indenmify  MHD  for  certain  environmental  matters.  The  parties  have  filed  their  briefs, 
and  await  a  date  to  argue  the  appeal.  (MHD  v.  Smith.  Suffolk  Superior  No.  96-71 71 E,  Appeals 
Court  No.  99-P-OOOl.) 

Quarry  Hills.  The  Attorney  General  has  defended  state  agencies,  most  frequently  the 
Department  of  Environmental  Protection  (DEP),  in  ten  actions  brought  by  an  automobile 
dealership  and  other  individuals  to  challenge  administrative  permitting  decisions  relating  to  the 
use  of  CA/T  Project  soils  to  cap  and  close  two  municipal  landfills  and  an  illegal  dumping  ground 
owned  by  the  Metropolitan  District  Commission.  The  project  site  is  being  developed  into  a 
public  golf  course  and  recreational  complex  with  a  number  of  playing  fields.  The  Attorney 
General  is  currently  defending  DEP  in  the  six  pending  actions.  (Quirk,  et  al.v.  DEP.  et  al., 
Norfolk  Superior  Nos.  98-0974,  98-2107,  99-1380,  00-0061,00-0381  and  00-0085.) 

Disposal  Costs.  The  Attorney  General  defended  MHD  against  a  contractor  that  was  hired  to 
demolish  the  Minot  Street  Steam  Plant  next  to  the  old  Registry  of  Motor  Vehicles  Building  in 
Boston,  regarding  payment  for  the  removal  of  about  100,000  pounds  of  oily  water  and  brine 
solution  discovered  during  the  demolition.  The  contractor  claimed  that  it  was  entitled  to 
payment  at  the  contract  rate  of  $10  per  pound.  MHD  contended  that  the  presence  of  the  solution 
was  a  differing  site  condition  that  gave  rise  to  payment  at  the  actual  cost  of  removal,  which  was 
substantially  less.  As  part  of  a  global  resolution,  the  Plaintiff  received  a  settlement  of  $300,000. 
(North  American  Site  Developers,  Inc.  v.  Commonwealth,  Suffolk  Superior  No.  98-2347.) 

Charles  River  Crossing.  In  four  federal  and  state  cases,  the  Attorney  General  successfully 
defended  the  CA/T  Project's  decision  to  change  the  design  of  roads  and  highways  that  will  cross 
the  Charles  River.  Under  the  selected  redesign  plan,  two  parallel  bridges  will  cross  the  river. 
Plaintiffs  sought  the  adoption  of  a  redesign  plan  that  included  tunneling  under  the  Charles  River, 
which  would  have  increased  the  CA/T  Project  cost  by  hundreds  of  millions  of  dollars.  Plaintiffs 
also  sought  to  stop  construction  of  the  entire  CA/T  Project.  (Geer  v.  Federal  Highway 
Administration.  975  F.  Supp.47  (D.  Mass.  1997).) 

Blue  Line  Mitigation.  The  Attorney  General  successfully  defended  MHD  and  state 
transportation  officers  in  litigation  regarding  the  CA/T  Project's  revised  plans  for  the  Blue  Line 
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MBTA  station  and  the  highways  and  parks  around  it.  Companion  state  and  federal  actions  were 
brought  by  East  Boston  advocacy  groups  and  residents  against  state  and  federal  defendants, 
challenging  the  administrative  decisions  and  decision-making  processes.  The  federal  court 
dismissed  the  federal  action,  and  the  United  States  Court  of  Appeals  for  the  First  Circuit 
affirmed.  In  the  state  court  action,  the  plaintiff  voluntarily  dismissed  all  claims.  (Airport  Impact 
Relief,  Inc.  v.  Wykle,  45  F.  Supp.  2"^*  89  (D.  Mass.);  192  F.3d  197  (1''  Cir.  1999);  Airport  Impact 
Relief.  Inc.  v.  MHD,  Suffolk  Superior  No.  98-3547-F.) 

Mass  Transit  Mitigation.  In  1998,  the  Attorney  General  sued  the  Executive  Office  of 
Transportation  and  Construction  and  MHD  under  the  Massachusetts  Clean  Air  Act  for  allegedly 
failing  to  comply  with  certain  DEP  requirements  relating  to  mass  transit  improvements  related  to 
the  CA/T  Project.  This  suit  led  to  the  CA/T  Project's  requesting  the  DEP  to  modify  its 
underlying  regulatory  obligations  in  order  to  cure  the  current  noncompliance.  While  DEP  issued 
a  proposed  decision  on  the  CA/T  Project  request  in  April  1999,  it  has  not  yet  issued  a  final 
decision.  The  Court  allowed  the  Conservation  Law  Foundation  (CLF)  to  intervene  as  a  plaintiff, 
and,  after  CLF  joined  the  Turnpike  Authority  and  the  Massachusetts  Bay  Transportation 
Authority  (MBTA)  as  defendants,  the  Court  denied  a  Motion  to  Dismiss  filed  by  those  two 
defendants.  (Attorney  General  v.  Executive  Office  of  Transportation  and  Construction,  et  al., 
Suffolk  Superior  No.  98-4839-E.) 

Scope  of  Contract.  The  Attorney  General  is  defending  the  Commonwealth  in  a  case  brought  by 
a  CA/T  Project  subcontractor,  through  the  contractor,  alleging  that  it  is  entitled  to  additional 
compensation  because  it  was  required  to  perform  additional  work,  beyond  that  required  by  the 
contract  specifications,  in  the  fabrication  of  steel  for  a  CA/T  Project  maintenance  facility  in 
South  Boston.  Discovery  has  been  completed.  The  Commonwealth  will  be  filing  for  summary 
judgement.  (FAMM,  Inc.  v.  Peabody  Construction  Co.  v.  Commonwealth,  Middlesex  Superior 
No.  96-043 IE.) 

Direct  Payment.  The  Attorney  General  is  defending  MHD  in  an  action  brought  by  a  steelwork 
company  that  participated  in  the  construction  of  egress  ramps  at  Logan  Airport.  The  company, 
which  performed  this  work  pursuant  to  a  contract  with  the  original  subcontractor,  claims 
entitlement  to  direct  payment  from  MHD.  Following  completion  of  discovery,  the 
Commonwealth's  motion  for  summary  judgement  was  allowed.  The  plaintiff  has  appealed. 
(Maza  Construction  Systems  International,  Inc.  v.  Bedingfield,  Suffolk  Superior  No.  96-2665B.) 

Truckers'  Fringe  Benefit  Deductions.  The  Attorney  General  represented  MHD  and  other 
Commonwealth  defendants  in  an  action  brought  by  certain  non-union  truckers  challenging  the 
CA/T  Project  requirement  that  contractors  make  contributions  on  behalf  of  truckers  to  the  union 
health  and  welfare  and  pension  funds,  and  seeking  cash  payments  in  lieu  of  those  contributions. 
The  court  granted  the  Commonwealth  defendants'  motion  to  dismiss.  The  case  continues  as  to 
other  parties.  An  appeal,  if  any,  of  the  Court's  dismissal  of  the  Commonwealth  defendants  must 
await  a  resolution  of  the  balance  of  the  litigation.  (New  England  Independent  Truckers  Assoc.  v. 
Int'l  Brotherhood  of  Teamsters  Local  379,  U.S.D.C.  No.  98-10287-RCL.) 
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Billboard  Damages.  The  Attorney  General  has  defended  the  Commonwealth  in  two  actions 
brought  by  a  billboard  company  claiming  damages,  beyond  its  leasehold  interests,  arising  out  of 
the  taking  of  land  (owned  by  third  parties)  upon  which  the  billboards  were  located.  In  one  case, 
the  Appeals  Court  affirmed  the  Superior  Court's  grant  of  summary  judgment  in  favor  of  the 
Commonwealth,  and  assessed  double  costs  against  the  billboard  company  for  bringing  the 
appeal;  the  Supreme  Judicial  Court  affirmed  the  judgment.  A  resolution  of  the  other  case,  which 
had  been  stayed  pending  the  resolution  of  the  first  case,  is  likely.  (Rite  Media,  Inc.  v.  Kerasiotes, 
Suffolk  Superior  No.  94-4238E,  Appeals  Court  No.  97-P-555;  Rite  Media,  Inc.  v. 
Commonwealth,  Suffolk  Superior  No.  96-50 18B.) 

Damage  to  Business.  The  Attorney  General  is  defending  MHD  in  a  nuisance  and  negligence 
action  brought  by  a  photo  processing  and  printing  business  that  abuts  the  CA/T  Project.  The 
plaintiff  claims  that  dust,  vibration,  and  sludge  from  the  construction  has  damaged  its  business. 
Defendant's  motions  to  dismiss  and  for  summary  judgment  were  denied,  and  the  matter  has  been 
scheduled  for  mediation.  (Colonial  Color  Corp.  v.  MHD,  Suffolk  Superior  No.  98-28 15H.)^^ 

Damage  to  Home.  The  Attorney  General  successfully  defended  MHD  against  allegations  of 
property  damage  by  a  homeowner  whose  house  was  near  a  spot  where  a  portion  of  an  off-ramp 
being  removed  from  the  Tobin  Bridge  fell  about  40  feet  to  the  ground.  MHD  was  voluntarily 
dismissed  from  the  lawsuit.  (Chaisson,  et  al  v.  Massachusetts  Highway  Department,  et  al., 
Suffolk  Superior  No.  97-5864A.) 

Eminent  Domain.  The  Attorney  General  has  defended  the  Commonwealth  in  numerous  actions 
brought  by  property  owners  for  additional  compensation  after  their  properties  were  taken  by 
eminent  domain  for  the  CA/T  Project.  In  a  typical  eminent  domain  matter,  the  property  owner  is 
awarded  a  dollar  amount  (the  "pro  tanto"  award)  determined  by  the  state  agency  through 
appraisals,  which  are  intended  to  take  into  account  factors  including  the  location  and 
environmental  condition  of  the  property  and  the  nature  of  the  taking  (e.g.,  temporary  easement). 
If  the  owner  seeks  additional  compensation,  the  owner  may  file  a  civil  action  against  the 
Commonwealth.  By  defending  the  Commonwealth  against  inflated  compensation  claims  in 
CA/T  Project  matters,  the  Attorney  General  has  saved  the  Project  more  than  $14  million  during 
the  past  year,  and  more  than  $146  million  to  date.  (Boudreau  v.  Commonwealth,  Suffolk 
Superior  No.  95-6905D;  Gillette  Manufacturing  (USA),  Inc.  v  Commonwealth,  Suffolk  Superior 
No.  98-3847E;  McLaughlin  v.  Commonwealth,  Suffolk  Superior  No.  98-4247H;  Owens  v. 
Commonwealth,  Suffolk  Superior  No.  97-3 846C;  Sullivan  v.  Commonwealth,  Suffolk  Superior 
No.  97-10 IOC.)  In  addition  to  two  substantial  eminent  domain  matters  profiled  separately 
below,  a  number  of  other  eminent  domain  actions  relating  to  the  CA/T  Project  are  pending. 
(B&M  Railroad  v.  Commonwealth,  Middlesex  Superior  No.  99-03982;  Bostrose  Associates  v. 
Commonwealth,  Suffolk  Superior  No.  97-6 132E;  Charles  River  Park,  Inc.  v.  Commonwealth, 
Suffolk  Superior  No.  99-56 IH;  Charles  River  Park  "A"  Company  L.P.  v.  Commonwealth. 


On  June  19,  2000,  Rite  Media  settled  the  dispute  for  $8,700,  and  a  Stipulation  of  Dismissal  was  filed  with  the 
Court. 

^'  In  July  2000,  Colonial  Color  settled  for  $50,000. 
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Suffolk  Superior  No.  99-561  OF;  Charles  River  Park  "B"  Company  L.P.  v.  Commonwealth, 
Suffolk  Superior  No.  99-5609E;  Coke,  et  al.  v.  Commonwealth,  Suffolk  Superior  No.  99-561 8G; 
Frontage  Development  Corp.  v.  Commonwealth,  Suffolk  Superior  No.  98-0630E:  Independent 
Wholesale  Florists  and  Suppliers  Realty  Trust  v.  Commonwealth,  Suffolk  Superior  No.  97- 
00964E;  Linde  v.  Commonwealth,  Suffolk  Superior  No.  98-1 OOOC;  McKinley  Square 
Condominium  Assoc.  v.  Commonwealth,  Suffolk  Superior  No.  98-4569H;  New  England 
Seafood  Center  Associates  v.  Commonwealth,  Suffolk  Superior  No.  97-4211;  Paul's  Lobster  v. 
Commonwealth,  Suffolk  Superior  No.  96-1233A;  Sullivan  v.  Commonwealth,  Suffolk  Superior 
No.  97-1011;  Whittier  Place  Condominium  Trust  v.  Commonwealth,  Suffolk  Superior  No.  99- 
5607.) 

Spaulding  Rehabilitation  Hospital.  In  March  1998,  the  Attorney  General  won  a  significant 
decision  against  Spaulding  Rehabilitation  Hospital,  which  had  claimed  that  the  CA/T  Project  was 
obligated  contractually  to  take  the  hospital  by  eminent  domain  and  pay  for  its  relocation.  The 
decision,  which  followed  a  44-day  trial,  saved  the  CA/T  Project  and  taxpayers  as  much  as  $100 
million.  The  Hospital  has  filed  an  appeal,  and  settlement  negotiations  are  continuing.  The 
Hospital  has  subsequently  filed  a  second  eminent  domain  suit,  seeking  damages  from  several 
permanent  and  temporary  easements  taken  by  the  Commonwealth  for  the  CA/T  Project. 
(Spaulding  Rehabilitation  Hospital  Corp.  v.  Commonwealth,  Suffolk  Superior  No.  95-4360-C; 
The  Spaulding  Rehabilitation  Hospital  Corp.  v.  Commonwealth,  No.  99-5733E.)'^^ 

Dewey  Square  Tower  Associates.  Pursuant  to  its  eminent  domain  powers,  the  CA/T  Project  took 
temporary  and  permanent  easements  on  the  property  at  One  Financial  Center.  The  owner  has 
brought  an  action  seeking  additional  compensation  beyond  the  pro  tanto  award.  As  part  of  those 
damages,  the  owner  seeks  damages  for  settling  of  the  building,  which  the  owner  claims  was 
caused  by  the  CA/T  Project.  The  owner's  demand  is  for  $14  million.  The  case  is  currently  in 
discovery.  (Dewey  Square  Tower  Associates  v.  Commonwealth,  Suffolk  Superior  No.  97- 
6133G.) 

Legislation 

False  Claims  Act.  On  May  25,  1999,  the  Attorney  General  testified  before  the  Joint  Committee 
on  the  Judiciary  in  support  of  a  state  False  Claims  Act  (House  4026).  The  legislation  is  modeled 
upon  the  highly  successful  federal  False  Claims  Act,  which  has  enabled  the  federal  government 
to  recover  billions  of  dollars  from  corporations  and  individuals  that  submit  false  claims  and  false 


^'  On  July  31,  2000  the  Legislature  passed  Bill  Number  MA99RSB  2272,  An  Act  For  An  Accelerated  Improvement 
Program  For  The  Commonwealth.  Section  96  provides  that  the  Commissioner  of  the  Division  of  Capital  Asset 
Management  (DC AM)  may  convey  the  property  at  100  Nashua  Street  and  adjacent  property  to  Spaulding 
Rehabilitation  Hospital  Corp.  as  part  of  a  settlement  of  Spaulding's  land  damage,  relocation,  and  mitigation  claims 
against  the  Commonwealth.  The  transfer  may  occur  after  (1)  DC  AM  determines  the  fair  market  value  of  the 
property  through  an  appraisal  which  must  be  reviewed  and  approved  by  the  Inspector  General,  and  (2)  the  Secretar\ 
of  Administration  and  Finance,  after  review  of  the  appraisal  and  comments  of  the  Commissioner  of  DCAM  and  the 
Attorney  General,  makes  written  findings  that  it  is  in  the  best  interest  of  the  Commonwealth  to  convey  the  property. 
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claims  and  false  statements  for  federal  funds.  As  of  the  end  of  the  reporting  period,  the 
bill  has  not  been  passed,  but  the  Attorney  General  remains  optimistic  that  it  will  be. 

The  state  False  Claims  Act  offers  a  chance  to  significantly  enhance  the  Commonwealth's 
ability  to  uncover  fraud,  and  recover  state  funds  in  those  cases  where  the  funds  have  been 
obtained  improperly  through  false  claims  or  statements.  It  is  anticipated  that  the  Act's 
financial  incentives  will  generate  investigative  leads,  which  historically,  for  a  variety  of 
reasons,  may  not  have  been  forthcoming. 

Specifically,  the  legislation  would  authorize  civil  actions  to  recover  treble  damages,  costs 
of  investigation,  and  attorney's  fees  from  those  who  are  found  to  have  submitted  false 
claims  or  false  statements  in  support  of  claims  for  state  funds  (whether  the  claims  and 
statements  are  made  to  the  Commonwealth  directly,  or  to  a  state  contractor).  The  statute 
would  encourage  employee  whistleblowers  to  come  forward  with  information  about 
frauds  against  the  Commonwealth  by  awarding  them  a  share  of  the  Commonwealth's 
recovery  in  certain  circumstances.  With  regard  to  employee  whistleblowers,  the  statute 
provides  specific  protections  against  adverse  employment  actions  by  their  employers. 
The  statute  also  would  enable  the  Attorney  General  to  compel  the  production  of 
documents  and  testimony  while  a  case  is  in  the  investigative  stage,  subject  to  all 
applicable  privileges,  before  deciding  whether  to  file  a  complaint  or  to  adopt  the 
allegations  of  a  whistleblower  suit. 

The  new  law  specifically  allows  allegations  and  information  under  seal  with  the  court  to 
be  shared  with  the  OAG,  State  Auditor,  and  the  Inspector  General,  in  order  that  the 
expertise  and  resources  of  those  offices  may  be  brought  to  bear  on  the  allegations,  and 
ensures  that  a  whistleblower' s  award  is  not  diminished  if  he  or  she  previously  had 
reported  the  matter  to  one  of  those  offices  before  filing  suit  under  the  statute.  It  is 
anticipated  that  whistleblower  allegations  will  yield  significant  new  material  for 
investigations  and  recommendations  by  the  State  Auditor  and  Inspector  General  even  in 
cases  where  the  Attorney  General,  after  evaluation  under  the  statute,  determines  that  the 
matter  is  not  appropriate  to  be  pursued  in  court. 

Transportation  Bond  Bill.  Prior  legislative  funding  for  CA/T  Project  oversight  and 
enforcement  had  been  practically  exhausted  by  the  close  of  the  reporting  period.  The 
Bond  Bill  includes  renewed  funding  that  will  permit  the  OAG  to  review  and  develop  the 
resources  at  its  disposal  to  effectively  investigate  matters  and  enforce  the  relevant  laws 
through  criminal  prosecutions  and/or  other  enforcement  actions.  Without  renewed 
supplemental  dedicated  funding,  the  OAG's  investigative  and  enforcement  ability  would 
be  materially  compromised  due  to  lack  of  resources. 


Indeed,  prior  to  the  current  Legislative  session  concluding  on  July  31,  2000,  the  False  Claims  Act  was 
passed  and  signed  into  law. 
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OFFICE  OF  THE  STATE  AUDITOR 


During  1999-2000,  the  OS  A  has  continued  its  review  and  assessment  of  the  system  of 
internal  controls  the  CA/T  Project  has  established  for  estimating,  monitoring,  and 
controlling  project  costs  in  order  to  identify  system  weaknesses  and  opportunities  for 
savings,  cost  avoidance,  and  adhering  to  scheduling  and  performance  requirements.  OSA 
audit  work  has  resulted  in  twelve  interim  reports  to  date,  which  have  identified  $446 
million  in  unnecessary,  excessive,  and  avoidable  project  costs  as  well  as  available  savings 
opportunities.  With  design  nearing  completion,  major  project  expenditures  will  now  be 
directed  to  construction  activities. 

OSA  ISSUED  REPORTS 
The  Wrap-Up  Insurance  Program 

In  a  report  dated  June  14,  2000  (Report  No.  99-4069-3),  the  OSA  conducted  a  follow-up 
report  of  the  CA/T  Project's  administration  of  its  insurance  program  to  identify  cost 
savings  that  could  be  used  to  further  alleviate  the  potential  shortfall  of  funding  for  the 
CA/T  Project. 

The  OSA  also  reported  that  CA/T  Project  risk  management  had  identified  potential 
uninsured  or  underinsured  risk  that  had  not  been  reported  to  the  audit  group  responsible 
for  conducting  the  audit  of  the  Commonwealth's  Comprehensive  Annual  Financial 
Report,  which  is  done  in  compliance  with  the  Single  Audit  Act  of  the  United  States. 

The  issues  disclosed  in  the  report  are  summarized  below: 

1.  CA/T  Project  Adopts  OSA  Recommendation  to  Use  Excess  Insurance  Reserve 
Funds  Which  Will  Also  Save  the  Sate  Borrowing  Costs:  In  September  1998,  the 
OSA  reported  that,  because  of  differences  between  estimated  and  actual  (audited) 
payrolls,  CA/T  paid  more  in  workers'  compensation  and  general  liability 
insurance  premiums  than  was  needed  to  cover  third  parties  or  employees  actually 
working  on  the  project.  The  OSA  also  reported  that  CA/T  Project  management 
used  or  planned  to  use  much  of  the  excess  to  offset  premiums  due  and  retain  the 
balance  in  its  insurance  reserve.  However,  the  CA/T  Project  did  not  fully  use  the 
excess  premiums,  as  planned,  nor  did  it  pay  the  entire  amount  in  estimated 
premiums.  Coupled  with  subsequent  years'  excess  premiums  and  certain  other 
adjustments,  the  total  now  stands  at  $103  million.  Although  CA/T  Project 
management  initially  responded  unfavorably  to  the  OSA  report  recommendation, 
CA/T  Project  officials  later  indicated  that  the  CA/T  Project  planned  to  use  $100 
million  from  the  trust  fund  to  offset  estimated  workers'  compensation  premiums 
due  for  policy  years  1999/00  and  00/01,  or  $52  million  and  $48  million, 
respectively.   By  using  the  $100  million  from  the  trust  fund  to  offset  workers' 


"  A  detailed  summary  of  all  the  activities  of  the  OSA  is  available  at  http://www  .state.ma.us/sao/. 
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compensation  premiums,  related  state  borrowing  costs  of  an  estimated  $37 
million  could  be  saved. 

Agreements  and  understandings  between  the  CA/T  Project  and  its  insurance 
carrier,  American  International  Group,  Inc.  (AIG),  limit  the  CA/T  Project's 
insurance  losses  under  the  workers'  compensation  and  general  liability  insurances 
to  an  amount  known  as  maximum  aggregate  loss.  After  total  project  payments  for 
claims  and  certain  expenses  reach  the  maximum  aggregate  loss  amount,  AIG  is 
liable  for  any  additional  insurance  losses.  In  October  1999,  the  OS  A  advised 
senior  CA/T  Project  management  that  the  CA/T  Project  essentially  had  sufficient 
reserve  funds  to  cover  the  CA/T  Project's  combined  workers'  compensation  and 
general  liability  maximum  aggregate  loss.  Nevertheless,  CA/T  Project 
management  planned  to  make  additional  workers'  compensation  premium 
payments  and  to  maintain  the  trust  intact  until  2017,  when  it  would  reach  an 
estimated  $826  million.  That  decision  did  not  make  sense  because  the  CA/T 
Project  will  be  completed  by  then  and  the  excess  funds  will  not  be  available  to 
help  pay  project  costs.  The  OSA  recommended  that  the  CA/T  Project  forgo  the 
remaining  premium  payment  for  workers'  compensation  and  use  these  ftinds  for 
other  CA/T  Project  costs.  As  in  the  case  of  the  $100  million  noted  above,  CA/T 
Project  management  initially  disagreed  citing  other  possible  insurance  costs. 
However,  in  the  Central  Artery /Tunnel  Project  Finance  Plans  dated  October  1999 
and  March  2000,  CA/T  Project  management  indicated  that  the  CA/T  Project  plans 
to  pay  future  workers'  compensation  premium  payments  totaling  $72  million 
from  funds  currently  held  in  the  trust,  which  is,  once  again,  consistent  with  the 
OSA  recommendation.  This  would  further  reduce  state  borrowing  costs  by 
another  $27  million  or  a  total  of  $64  million. 

One  of  the  first  actions  taken  by  the  new  Chairman  of  the  Turnpike  Authority  was 
to  take  a  fresh  look  at  the  assumptions  underlying  the  insurance  program.  As  a 
result  of  this  initiative,  CA/T  Project  management  is  proposing  to  pay  $228.8 
million  in  future  premiums  from  the  insurance  trust  fund  and  to  withdraw  $50 
million  from  the  trust  in  FY  2001  to  meet  CA/T  Project  funding  needs. 

2.  Potential  Uninsured  or  Underinsured  Insurance  Risks:  CA/T  Project  management 
commissioned  a  study  to  assess  the  potential  insurance  risks  faced  by  the  CA/T 
Project.  The  March  2000  update  to  the  CA/T  Project's  finance  plan  identified  the 
potential  risk  exposure  and  indicated  that  the  CA/T  Project  will  probably  purchase 
some  additional  insurance  coverage  and,  for  the  present,  self-insure  the  balance. 
The  significance  of  this  potential  risk  exposure  and  its  concern  to  bondholders  and 
other  interested  readers  of  the  Commonwealth's  financial  statements  required  the 
OSA  to  furnish  this  information  to  the  audit  group  responsible  for  conducting  the 
audit  of  the  Commonwealth's  Comprehensive  Annual  Financial  Report,  which  is 
done  under  the  Single  Audit  Act  of  the  United  States.  CA/T  Project  officials 
advised  the  OSA  that  the  CA/T  Project  will  meet  with  appropriate  officials  from 
the  offices  of  Administration  and  Finance,  the  State  Treasurer,  and  the  State 
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Comptroller  to  ensure  that  proper  disclosures  are  made  in  appropriate  official 
statements  and  documents. 

Fort  Point  Channel  Crossing 

In  a  report  issued  February  2,  2000  (Report  No.  98-4061-3),  the  Office  of  the  State 
Auditor  reported  on  the  CA/T  Project  management's  inadequate  oversight  over  the 
design  of  the  Fort  Point  Channel  Crossing  that  resulted  in  additional  CA/T  Project  costs 
of  more  than  $  1 9  million.  The  design  of  the  Fort  Point  Channel  Crossing  was  affected  by 
CA/T  Project  management's  inability  to  resolve  the  following  two  significant  issues  in  a 
timely  manner:  an  extended  debate  regarding  the  circular  cofferdam  preliminary  design 
and  a  delay  in  resolving  a  Ramp  L  design  problem. 

1.  Extended  Debate  Regarding  Cofferdam  Preliminary  Design:  Despite  repeated 
warnings  from  the  geotechnical  and  design  contractors  that  the  management 
consultant's  (B/PB)  preliminary  cellular  cofferdam  design  would  not  work 
without  significant  and  costly  enhancements,  it  was  not  until  August  1992,  more 
than  18  months  after  the  design  contractor's  technical  proposal  raised  the  issue  of 
cofferdam  stability,  that  the  CA/T  Project  finally  abandoned  the  preliminary 
cofferdam  design  and  directed  the  design  contractor  to  develop  alternative 
excavation  support  systems.  Approximately  six  of  the  18-month  design 
development  period  was  unproductive  because  B/PB  was  reluctant  to  consider  the 
weaknesses  of  the  cellular  cofferdam  approach  and  resisted  giving  consideration 
to  the  geotechnical  and  design  contractor's  concerns. 

2.  Delay  in  Resolving  Ramp  L  Design  Problems:  Under  the  B/PB's  preliminary 
design.  Ramp  L  (which  spanned  several  contract  packages)  would  carry  existing 
traffic  from  1-93  and  merge  it  with  1-90  traffic  as  a  left-hand  entry  continuing 
towards  the  Third  Harbor  Tunnel.  The  left-hand  entrance  of  Ramp  L  forced  an 
undesirable  two-sided  weave  that  jeopardized  the  safety  of  the  traffic  further 
doym  1-90.  FHWA  made  repeated  attempts  to  switch  Ramp  L  to  a  right-hand 
entry.  Between  November  1990  when  FHWA  first  raised  the  issue  of  a  left-hand 
entry  onto  1-90  until  it  was  resolved  in  August  1993,  34  months  had  elapsed. 
Proceeding  to  final  design  prior  to  resolving  significant  outstanding  design  issues 
presents  the  inherent  risk  of  having  to  later  face  additional  redesign  costs  and 
schedule  delays  should  major  design  changes  be  made.  About  $6.4  million  in 
redesign  costs  could  have  been  avoided  had  the  CA/T  Project  and  B/PB  resolved 
the  comments  of  FHWA  regarding  Ramp  L  in  a  timely  manner.  Moreover,  the 
delay  not  only  adversely  affected  that  design  contract,  it  also  impacted  several 
follow-on  construction  contracts. 

The  above  delays  contributed  significantly  to  the  slippage  in  the  CA/T  Project's  master 
schedule  for  the  1-90  opening.  If  the  CA/T  Project  had  resolved  the  repeated 
geotechnical  concerns  expressed  by  the  design  professionals  in  a  timely  manner  as  well 
as  FHWA's  concerns  regarding  Ramp  L,  a  minimum  of  $6.4  million  in  redesign  costs 
and  approximately  $13  million  in  increased  construction  costs  due  to  inflation  could  have 
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been  avoided.  Mindful  of  the  considerable  increases  in  costs  associated  with  design 
slow-downs,  work  stoppages,  and  redesign  efforts,  the  OSA  recommended  that  CA/T 
Project  management  and  the  cognizant  state  agencies  make  certain  that  all  significant 
design  issues  be  resolved  before  undertaking  final  design  activity  in  the  impacted  area. 
In  addition,  because  of  the  increased  construction  costs  due  to  inflation  associated  with 
construction  delays,  the  OSA  also  recommended  that  CA/T  Project  management  increase 
its  oversight  of  the  design  process  so  as  to  preclude  the  untimely  resolution  of  design 
conflicts. 

ON-GOING  OSA  REVIEWS 

Section  17  of  Chapter  102  of  the  Acts  of  1995  required  "additional  on  site  auditors  and 
investigatory  personnel  to  monitor  activities  related  to  the  Central  Artery/Third  Harbor 
Tunnel  Project."  In  accordance  with  those  requirements,  the  OSA  has  significantly 
increased  its  on  site  audit  staff.  Prior  to  the  establishment  of  the  Commission,  the  OSA 
had  three  audit  staff  on  site  reviewing  CA/T  Project  activities.  Through  the  1999/2000 
period  the  OSA  has  had  between  five  and  nine  full-time  audit  staff  and  an  Assistant  Audit 
Director  on  site  to  monitor  CA/T  Project  activities.  In  addition,  there  are  other  senior 
management  audit  staff  who  continue  to  devote  related  time  and  effort  towards  the  OSA 
and  Commission  oversight  responsibilities,  along  with  appropriate  levels  of  support  staff. 
During  the  third  year  of  the  Commission's  operations,  the  OSA  continued  work  on  two 
additional  on-going  CA/T  Project  assignments  and  initiated  work  on  two  others. 

North/South  Rail  Link 

The  metropolitan  Boston  area  is  served  by  a  local  and  regional  passenger  rail  service  that 
is  divided  into  two  separate  and  independent  rail  systems,  one  terminating  at  North 
Station  and  the  other  terminating  at  South  Station.  North  Station  is  the  terminus  for  the 
Massachusetts  Bay  Transportation  Authority's  (MBTA)  local  commuter  rail  service  to 
the  north  and  northwest  of  Boston  as  well  as  Amtrak's  proposed  regional  rail  service 
between  Boston  and  Portland,  Maine.  South  Station  is  the  terminus  for  the  MBTA's 
local  commuter  rail  service  to  the  south  and  west  of  Boston  and  for  all  Amtrak's  current 
service  to  Boston.  The  two  stations  are  approximately  one  mile  apart  and  there  is  no 
direct  link  connecting  the  two  stations.  The  North/South  Rail  Link  (NSRL)  is  a  proposed 
railroad  connection  between  North  and  South  Stations  under  the  new  Central  Artery 
alignment  in  Boston. 

Presently,  an  audit  is  underway  of  the  design,  construction,  and  additional  costs 
associated  with  a  proposed  NSRL  connection.  The  OSA  is  reviewing  the  sources  of  past 
funding  for  this  initiative. 
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Documentation  of  Insurance  Agreements 

The  OSA  is  currently  reviewing  documents  that  established  and  governed  the  Wrap-Up 
Insurance  Program  since  its  inception  in  1992.  Issues  such  as  the  timelines  of  the 
execution  of  agreements  and  the  compliance  with  state  laws,  regulations,  and  contract 
provisions  will  be  examined  to  identify  issues  that  may  expose  the  CA/T  Project  to 
unnecessary  legal  liability  and  additional  costs. 

Road  and  Bridge  Program 

Serious  concerns  have  been  voiced  by  Federal,  State,  and  private  organizations'  officials 
regarding  the  drain  on  both  Federal  and  State  highway  funds  by  the  CA/T  Project.  Many 
of  these  officials  have  stated  or  suggested  that  needed  statewide  road  and  bridge  projects 
are  not  being  undertaken  because  the  necessary  funds  have  been  used  or  earmarked  for 
the  CA/T  Project.  Because  of  these  concerns,  the  OSA  has  initiated  an  audit  to  determine 
if  MHD  is  fulfilling  its  agreement  to  spend  $400  million  for  road  and  bridge  projects 
statewide.  The  OSA  will  analyze  MHD  spending  patterns  over  the  past  few  years  to 
determine  MHD  spending  on  statewide  road  and  bridge  projects  and  the  CA/T  Project. 

Logan  Airport/Route  lA  Interchange  Contract  Award 

In  1999,  a  citizen's  group  from  East  Boston  brought  suit  against  the  FHWA,  MHD,  and 
the  MBTA,  contending  that  certain  promises  made  to  the  community  were  not  being 
honored.  This  group  and  another  community  group  also  expressed  concern  about  a 
potential  conflict  of  interest  they  wanted  the  OSA  to  assess.  The  OSA  will  consider  these 
concerns  as  part  of  a  recently  initiated  review  of  the  Logan  Airport/Route  1 A  Interchange 
contract  award. 

OTHER  MATTERS 
Testimony  Before  Special  Joint  Legislative  Commissions 

On  March  13,  2000,  the  State  Auditor  testified  before  the  Special  Joint  Legislative 
Commission  formed  to  investigate  and  determine  the  completion  cost  of  the  CA/T 
Project.  In  his  testimony,  the  Auditor  voiced  concerns  about  the  CA/T  Project's 
management  and  their  commitment  to  cost  containment  and  prudent  financing.  The 
Auditor  cautioned  that  the  potential  existed  for  future  CA/T  Project  cost  increases  beyond 
the  $1.4  billion  cost  overrun  reported  by  CA/T  Project  management  in  February  2000, 
and  warned  that  these  escalating  costs  could  raise  concerns  about  the  Commonwealth's 
financial  position  and  its  credibility  in  the  financial  markets.  The  Auditor  also  raised 
concerns  that  the  Commonwealth's  diversion  of  resources  to  fund  the  CA/T  Project's  cost 
overruns  may  be  at  the  expense  of  other  important  programs  and  initiatives. 
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Anonymous  Allegations 


Occasionally,  the  OSA  receives  anonymous  allegations  of  waste,  abuse,  and  illegal 
activities  at  the  CA/T  Project.  On  such  occasions,  the  OSA  conducts  a  preliminary 
investigation  to  assess  the  merits  of  the  allegation.  If  warranted,  the  allegation  is  pursued 
by  the  OSA,  or  referred  to  the  OAG  or  the  OIG  for  action,  as  deemed  appropriate. 
During  1999-2000,  three  allegations  were  reviewed.  Two  of  these  reviews  found  no 
issues  warranting  further  work  and  the  third  review  is  on-going. 
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I 


OFFICE  OF  THE  INSPECTOR  GENERAL 


An  interdisciplinary  team  within  the  OIG  monitors  the  design  and  construction  by  MHD 
of  the  CA/T  Project.  The  team  is  funded  in  part  by  funds  provided  by  the  Legislature  for 
additional  oversight  initiatives  under  the  auspices  of  the  Commission.  With  the  funds 
released  in  1997,  the  OIG  has  focused  its  efforts  on  staffing  and  equipping  the 
Commission,  fulfilling  legislative  mandates,  and  framing  reviews  and  recommendations 
proactively  -  that  is,  with  a  focus  on  future  opportunities  for  improvement  -  wherever 
possible. 

The  OIG  team  conducts  reviews  originating  primarily  from  three  sources:  legislative 
directives;  initiatives  resulting  from  staff  assessments  of  management  systems  that  are 
particularly  vulnerable  to  waste  and  abuse;  and  CA/T  Project  requests  for  technical 
assistance.  Team  members  routinely  monitor,  and  selectively  examine,  CA/T  Project 
generated  reports  on  such  management  issues  as  scheduling  and  change  orders.  The  OIG 
has  also  undertaken  joint  projects  with  other  state  oversight  agencies,  particularly  the  two 
other  Commission  members'  offices  -  the  OAG  and  OSA.  Regardless  of  how  a  case  or 
review  originates,  coordination  and  avoiding  duplication  of  the  efforts  of  other  oversight 
agencies  are  high  among  the  issues  the  OIG  considers  as  it  structures  cases  and  deploys 
resources.  Specific  examples  of  oversight  coordination,  including  joint  projects,  appear 
elsewhere  in  this  report. 

LEGISLATIVE  DIRECTIVES 

STA  TUTORIL  Y  MANDA  TED  REVIEW  AND  APPROVAL  OF  BUILDING 
CONSTRUCTION 

Section  56  of  Chapter  235  of  the  Acts  of  2000  (the  Transportation  Bond  Bill)  states  in  pertinent 
part: 

[MHD]  shall  have  jurisdiction  over  the  selection  of  designers  performing  design 
services  in  connection  with  the  ventilation  of  buildings,  utility  facilities  and  toll 
booths  to  be  constructed  as  part  of  the  Central  Artery/Ted  Williams  Tunnel 
Project,  and  shall  construct,  control,  supervise,  or  contract  [sic]  said  structures; 
provided,  however,  that  no  such  construction  or  contractual  agreement  for 
construction  shall  begin  prior  to  the  review  and  approval  of  the  inspector 
general.  The  inspector  general  shall  file  with  the  house  and  senate  committees 
on  ways  and  means  and  the  joint  committee  on  transportation  all  notices  of 
approval  for  projects  undertaken  pursuant  to  the  provisions  of  this  paragraph. 
[Emphasis  added.] 

The  statutory  requirement  for  the  Inspector  General's  approval  was  new  in  1996; 
previously,  only  review  and  comment  was  required.  The  OIG  initiates  the  review  once 


OIG  material  is  summarized  here;  more  detailed  information  may  be  obtained  at 
http://www.state.ma.us/ig/ighome.htm  or  by  requesting  a  copy  of  the  most  recent  OIG  annual  report  of 
activities. 
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the  CA/T  Project  provides  notification  of  plans  to  advertise  for  bids  on  a  specific  building 
contract.  The  OIG  then  performs  a  preliminary  review  of  the  contract,  most  often  before 
the  CA/T  Project  advertises  the  contract.  The  OIG  completes  the  review  after  monitoring 
the  bid  process  and  any  design  or  specification  changes  that  occur  during  the  process. 
Final  review  results  are  provided  in  writing  to  the  Legislature,  the  CA/T  Project,  and 
others  as  appropriate. 

Ventilation  Building  1  Construction  Contract 

The  OIG  provided  the  CA/T  Project  with  preliminary  comments  for  the  statutorily 
mandated  review  of  the  contract  for  Ventilation  Building  1,  located  in  the  Fort  Point 
Channel  area,  in  March  1999.  In  August  1999,  the  OIG  forwarded  to  the  CA/T  Project 
final  review  comments  and  granted  final  approval  for  the  Project  to  proceed  with  this 
contract. 

The  OIG's  review  of  documents  relating  to  the  CA/T  Project's  Ventilation  Building  1 
revealed  that  the  Commonwealth  had  apparently  paid  twice  for  the  design  of  a  portion  of 
the  contract.  In  addition,  B/PB  had  prepared  the  final  design  drawings  for  a  portion  of 
the  building;  thus,  B/PB  as  project  manager  was  reviewing  and  approving  its  own  work 
in  circumvention  of  the  CA/T  Project's  system  of  accountability.  The  OIG's  review 
disclosed  no  evidence  that  the  CA/T  Project  had  prepared  a  life-cycle  cost  analysis 
comparing  the  operating  and  maintenance  costs  of  different  design  options;  it  also 
disclosed  that  the  CA/T  Project  had  failed  to  comply  with  certain  public  notice 
requirements  contained  in  M.G.L.  c.  149.  The  OIG  also  expressed  concern  that  certain 
project  drawings  had  not  been  stamped,  signed,  and  dated  by  a  professional  engineer 
registered  in  Massachusetts.  On  this  ventilation  building  and  on  Ventilation  Building  5  in 
South  Boston,  the  OIG  warned  of  potentially  costly  problems  arising  from  site  access 
delays.  The  OIG  advised  the  CA/T  Project  that  some  of  the  issues  identified  in  the  OIG's 
reviews  might  warrant  withholding  approval  for  the  commencement  of  work  on  these  two 
contracts  under  Section  67  of  Chapter  205  of  the  Acts  of  1996. 

In  its  response  to  the  OIG's  preliminary  review,  the  CA/T  Project  acknowledged  that 
certain  items,  including  a  claims  avoidance  review,  had  not  been  completed  at  the  time  of 
the  OIG's  review.  The  CA/T  Project  agreed  to  provide  pertinent  documents  as  soon  as 
they  were  completed.  With  respect  to  other  issues,  such  as  site  access  and  changes 
during  the  bid  process,  the  CA/T  Project  disagreed  with  the  OIG's  conclusions.  The 
additional  material  provided  by  the  CA/T  Project  was  sufficient  to  warrant  the  OIG's 
approval  to  proceed,  but  not  to  allay  ongoing  concerns  regarding  the  potential  for  cost 
overruns  and  delays. 

Ventilation  Building  5  Construction  Contract 

In  March  1999,  the  OIG  provided  the  CA/T  Project  with  preliminary  comments  for  the 
statutorily  mandated  review  of  the  contract  for  Ventilation  Building  5,  located  in  South 
Boston.  In  April  1999,  the  OIG  provided  final  review  comments  and  granted  conditional 
approval  to  the  CA/T  Project  to  proceed  with  the  contract.  The  OIG  required  the  CA/T 
Project  to  obtain  all  necessary  permits  before  granting  final  approval  to  proceed.  The 
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CA/T  Project  notified  the  OIG  in  July  1999  that  it  had  obtained  the  necessary  permits  for 
the  contract.  As  a  result,  the  OIG  provided  final  approval  to  proceed  with  this  contract  in 
August  1999.  The  OIG's  review  comments  for  this  contract  included  the  following: 

Access  Restraints:  The  OIG  noted  that  the  construction  schedule  was  dependent 
upon  the  progress  and  completion  of  work  assigned  to  other  construction  contracts. 
The  OIG  therefore  recommended  that  the  CA/T  Project  ensure  that  there  were  no 
access  restraints,  which  could  lead  to  costly  contractor  delay  claims. 

Design  Changes;  The  OIG  recommended  that  the  CA/T  Project  not  defer 
significant  design  alteration  to  the  bid  process  or  beyond,  since  doing  so  would  lead 
to  change  orders  and  increased  costs. 

Project  Costs:  The  OIG  reminded  the  CA/T  Project  that  any  increased  costs  on 
individual  contracts  due  to  higher-than-expected  bids  should  be  reflected  in  cost 
estimate  adjustments  to  avoid  problems  with  estimating  total  CA/T  Project  costs  and 
budget  requirements. 

Life-Cycle  Cost  Analysis:  The  OIG  noted  that  the  CA/T  Project  had  not  prepared  a 
life-cycle  cost  analysis  comparing  future  operating  costs  for  different  design  options. 

M.G.L.  c.  149:  The  OIG  noted  that  the  CA/T  Project  had  failed  to  comply  with 
certain  public  notice  requirements  contained  in  M.G.L.  c.  149. 

In  response  to  the  OIG's  preliminary  review  comments,  the  CA/T  Project  argued  that  to 
wait  to  award  contracts  until  the  site  was  accessible  would  cause  delays  and  increase 
costs.  The  CA/T  Project  also  stated  that  it  would  make  every  effort  in  future  contracts  to 
ensure  that  design  alternates,  cost  containment  and  constructability  reviews  were 
conducted  in  advance  of  the  bid  period. 

Ventilation  Building  8  Construction  Contract 

In  September  1999,  the  OIG  provided  its  statutorily  mandated  review  and  granted  final 
approval  of  the  contract  for  Ventilation  Building  8,  located  next  to  the  Fleet  Center  in 
downtown  Boston.  The  OIG's  review  of  documents  relating  to  the  CA/T  Project's 
Ventilation  Building  8  disclosed  that  the  building  design  interfered  with  an  easement 
granted  to  the  Fleet  Center  by  MHD,  necessitating  significant  redesign  work  estimated  to 
cost  the  CA/T  Project  $2.5  million  more  than  originally  planned.  The  OIG  questioned 
the  CA/T  Project's  failure  to  consider  some  of  the  cost  savings  identified  during  the 
redesign  effort,  such  as  elimination  of  some  rooms  and  simplification  of  the  roof  design. 
The  OIG  estimated  that  a  value  engineering  review  of  the  design  could  have  generated 
cost  savings  of  as  much  as  $1  million.  The  OIG  also  found  that  the  CA/T  Project  had  not 
conducted  a  formal  claims  avoidance  review  for  the  contract,  nor  had  the  CA/T  Project 
completed  a  formal  life-cycle  cost  analysis  for  the  contract. 

The  OIG  criticized  the  CA/T  Project  for  considering  cost  control  measures  only  in 
response  to  unanticipated  cost  increases,  rather  than  implementing  such  measures  in  the 
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normal  course  of  business.  The  OIG  also  criticized  the  CA/T  Project's  practice  of 
allowing  design  work  to  be  authorized  based  on  oral  direction  from  CA/T  Project  staff,  in 
contravention  of  the  procedures  set  forth  in  the  design  contract.  The  OIG  expressed 
concern  about  possible  errors  and  inconsistencies  in  the  design  drawings,  including  fire 
protection  drawings.  Finally,  the  OIG  found  that  hundreds  of  drawings  lacked  a  stamped 
seal  or  dated  signature  of  a  professional  architect  or  engineer  registered  in  Massachusetts. 

In  its  final  letter  of  approval,  the  OIG  noted  that  although  none  of  the  unresolved  issues 
was  sufficient  to  cause  it  to  withhold  approval,  the  CA/T  Project  should  address  the 
remaining  problems.  The  CA/T  Project  argued,  as  it  had  on  other  occasions,  that  the 
"fast  track"  design  method  accounted  for  some  of  the  actions  criticized  by  the  OIG  and 
disputed  the  OIG's  cost  calculations.  Nevertheless,  the  Project  Director  conceded  that 
design  changes  could  have  been  identified  earlier  and  agreed  to  remedy  problems  in  the 
fire  protection  design,  which  the  OIG  had  identified  during  its  review. 

East  Boston  Toll  Facility  Construction  Contract 

In  November  1999,  the  OIG  forwarded  final  review  comments  to  the  CA/T  Project  and 
granted  final  approval  for  the  Project  to  proceed  with  the  East  Boston  toll  facility 
construction  contract,  estimated  at  $7.5  million.  The  OIG  had  provided  the  CA/T  Project 
with  preliminary  review  comments  in  1998,  including  a  recommendation  that  the 
tollbooth  canopy  be  redesigned.  The  CA/T  Project  had  put  the  contract  on  hold  and 
redesigned  certain  elements  of  the  toll  facility,  apparently  heeding  the  OIG's  advice  and 
reportedly  saving  $1.5  million. 

CA/T  Project  redesign  efforts  consistent  with  the  OIG's  recommendations  had  saved  $1 .5 
million.  However,  the  OIG  concluded  that  more  could  have  been  saved  if  the  CA/T 
Project  had  considered  this  redesign  much  earlier  in  the  process.  Details  of  the  OIG's 
1998  review  of  the  redesigned  toll  facility  contract  can  be  found  in  the  August  1999  OCC 
Summary  Report. 

The  CA/T  Project  took  issue  with  many  of  the  OIG's  review  comments.  The  CA/T 
Project  asserted  that  staff  used  life-cycle  cost  information  during  preliminary  design 
development,  that  unclear  drawings  had  been  revised,  that  design  costs  were  reasonable 
compared  with  other  complex  CA/T  Project  facilities,  and  that  designs  were  cost 
efficient. 

None  of  the  remaining  issues  identified  in  the  1999  review  caused  the  OIG  to  withhold 
approval.  However,  the  OIG  strongly  recommended  that  the  CA/T  Project  again  review 
the  concerns  and  respond  accordingly. 

Report  on  Statutorily  Mandated  Reviews  of  CA/T  Building  Construction  Contracts, 
1997-  1999 

In  December  1999,  the  Inspector  General  released  a  report  containing  the  four  statutorily 
mandated  reviews  of  CA/T  Project  building  contracts  that  the  OIG  had  performed  since 
its  1996  report,  as  well  as  all  CA/T  Project  responses  to  the  reviews.  These  four  reviews, 
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summarized  above,  identified  a  number  of  issues,  including  costly  over-design,  safety 
issues,  compliance  problems  with  state  regulations,  unclear  contract  specifications,  and  a 
continuing  failure  to  apply  rigorous  cost  containment  measures  on  CA/T  Project 
contracts.  The  report  also  included  a  November  1996  OIG  letter  summarizing  significant 
issues  and  common  themes  from  all  reviews  completed  since  1 994. 

"Although  the  Project  has  been  generally  responsive  to  this  Office's 
concerns,  we  are  not  in  accord  on  all  matters.  Project  management 
disagrees  with  this  Office's  contention  that  the  Project  should  apply 
cost-containment  measures  such  as  value  engineering  reviews  and 
claims  avoidance  reviews  to  all  significant  Project  contracts." 

-  IG  report,  December  1999 


Legislative  Reviews  and  Testimony 

The  OIG  is  obligated  under  its  enabling  statute,  M.G.L.  c.  12A,  to  review  all  legislation 
filed  in  each  legislative  session.  When  appropriate,  the  Inspector  General  comments  in 
written  and  to  oral  testimony  to  the  Legislature  and  the  Governor  on  proposed  legislation; 
often,  the  Inspector  General  recommends  specific  amendments  to  bills.  In  the  1999  and 
2000  sessions,  the  OIG  commented  on  hundreds  of  pieces  of  legislation.  This  section 
highlights  some  of  the  OIG  work  on  the  CA/T  Project,  and  certain  other  transportation- 
related  issues. 

Written  Testimony  to  a  Special  Joint  Commission 

In  early  March  2000,  the  Inspector  General  sent  a  letter  to  a  Special  Joint  Commission  of 
the  Legislature  expressing  his  views  concerning  the  CA/T  Project's  $1.4  billion  cost 
overrun  first  reported  by  CA/T  Project  leadership  in  February  2000. 

The  Inspector  General  advised  the  Special  Joint  Commission  that  state  oversight  agencies 
had  not  received  the  Project's  October  1999  Finance  Plan  until  February  17,  2000  and 
that  the  October  1999  Finance  Plan  provided  no  warning  of  the  $1.4  billion  overrun. 
Moreover,  the  October  1999  Finance  Plan  was  not  responsive  to  the  legislative  mandate 
in  the  Metropolitan  Highway  System  legislation  enacted  in  1997;  this  legislation 
specifically  required  that  the  CA/T  Project  report  on  the  CA/T  Project  status  and  schedule 
as  well  as  the  Commonwealth's  ability  to  fund  the  state's  share  of  the  CA/T  Project. 

In  the  letter,  the  Inspector  General  reiterated  his  position  that  the  "partnering"  model  on 
which  the  contractual  arrangement  between  MHD  and  B/PB  is  based  fails  to  promote 
accountability  and  impedes  rigorous  oversight  of  the  consultant's  performance.  The 
Inspector  General  pointed  out  that  the  OIG  had  warned  years  ago  that  CA/T  Project  costs 
could  exceed  $12  billion  and  had  repeatedly  criticized  CA/T  Project  managers  for  failing 
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to  implement  cost  contaimnent  measures  such  as  value  engineering  in  the  early  stages  of 
the  CA/T  Project,  when  such  measures  could  have  had  the  greatest  impact. 

The  Inspector  General  urged  the  Special  Joint  Commission  to  scrutinize  the  full  life-cycle 
costs  of  the  CA/T  Project,  including  debt  costs  and  operation  and  maintenance  costs. 
Finally,  the  Inspector  General  advised  the  Special  Commission  that  the  OIG  had  not 
consistently  received  timely  information  from  the  CA/T  Project  and  that  no  oversight 
agency,  including  the  OIG,  has  been  given  access  to  the  CA/T  Project's  Oracle  database, 
despite  repeated  requests. 

Transportation  Bond  Bills 

During  the  1999  -  2000  legislative  session,  the  OIG  reviewed  and  commented  on  two 
transportation  bond  bills.  The  transportation  bond  bills  addressed  bond  authorization 
requirements  of  the  MBTA  as  well  as  other  transportation-related  needs,  including 
additional  funding  for  the  CA/T  Project. 

In  March  1999,  the  Inspector  General  recommended  that  the  Legislature  amend  House 
3962  to  clarify  its  intent  regarding  the  MBTA's  use  of  an  alternative  project  delivery 
method.  In  addition,  the  OIG  recommended  changes  to  the  time  allowed  for  the  OIG's 
review  of  proposed  alternative  methods  of  procurement,  since  the  time  allowed  in  the  bill 
was  unrealistically  short.  In  the  same  letter,  the  OIG  joined  with  the  Attorney  General 
and  the  State  Auditor  in  respectfully  requesting  the  Legislature's  support  for  funding  of 
additional  independent  oversight  of  the  CA/T  Project. 

In  a  letter  to  the  Joint  Committee  on  Transportation  in  October  1999,  the  Inspector 
General  recommended  amended  language  to  ensure  the  continuation  of  the  legislatively 
mandated  "review  and  approval"  role  the  OIG  had  exercised  since  1996  with  respect  to 
all  construction  contracts  for  public  buildings  on  the  CA/T  Project. 

In  November  1999,  the  OIG  wrote  to  the  Senate  Committee  on  Ways  and  Means 
opposing  a  section  of  House  4865  that  would  permit  the  MBTA  to  use  alternative 
methods  of  procurement  for  design  and  construction,  including  but  not  limited  to  A+B 
bidding,  design-build,  and  design-build-operate.  As  written,  the  section  effectively 
specified  the  use  of  one  alternative:  construction  manager-at-risk.  The  OIG  recommended 
language  setting  forth  minimum  procedures  and  requiring  that  all  contracts  be  awarded 
through  an  open  and  fair,  publicly  advertised  process  and  be  subject  to  the  approval  of  the 
Secretary  of  the  Executive  Office  for  Administration  and  Finance.  The  OIG  stated  that  it 
would  be  available  to  assist  the  MBTA  in  facilitating  an  open  and  fair  competitive 
process  for  the  purposes  of  this  as  well  as  other  projects  in  its  construction  pipeline. 

Furthermore,  House  4865  did  not  appear  to  authorize  any  form  of  alternative  financing 
for  the  single  pilot  project  authorized  by  the  bill.  Financing  for  this  pilot  project  would 
be  subject  to  authorization  by  the  Governor  and  the  Legislature;  therefore,  the  OIG 
recommended  that  House  4865  be  amended  to  state  that  no  alternative  financing  was 
authorized  by  the  bill. 
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A  provision  from  House  3962  mandating  a  continued  review  and  approval  role  for  the 
OIG  was  included  in  Chapter  87  of  the  Acts  of  2000,  which  was  enacted  by  the 
Legislature  and  signed  into  law  by  the  Governor  in  May  2000.  In  June  2000,  House  4865 
was  enacted  by  the  Legislature  and  signed  into  law  by  the  Governor  as  Chapter  125  of  the 
Acts  of  2000.  The  law  requires  the  procurement  process  for  the  pilot  project  to  be 
determined  in  conjunction  with  the  Inspector  General.  It  also  provides  that  "such 
procurement  process  shall  not  require  an  alternative  means  of  financing  unless 
specifically  authorized  by  the  general  court." 

OIG  INITIATIVES 

Deficient  CA/T  Project  Management  Systems  and  Practices 

In  May  2000,  the  OIG  alerted  the  newly  appointed  Chairman  of  the  Turnpike  Authority 
to  problems  that  had  not  been  adequately  addressed  in  the  past,  despite  numerous  critical 
letters  and  reports  highlighting  the  vulnerabilities  created  by  systemic  CA/T  Project 
management  deficiencies.  The  OIG  identified  three  fundamental  problems  that  required 
the  Chairman's  immediate  attention  in  order  to  help  restore  faith  in  the  CA/T  Project  and 
ensure  its  ultimate  success: 

•  The  Commonwealth's  excessively  broad  project  management  contract  with  B/PB  has 
impeded  effective  cost  control  and  oversight,  undermined  public  accountability  on  the 
CA/T  Project,  and  eroded  the  Commonwealth's  contracting  leverage. 

•  The  current  management  organization  of  the  CA/T  Project  undermines  the  essential 
arm's  length  relationship  between  the  Commonwealth  and  B/PB. 

•  Deficient  management  practices  on  the  CA/T  Project  have  reduced  the 
Commonwealth's  capacity  to  generate  accurate  cost  estimates  on  individual  contracts, 
control  spending,  and  predict  and  control  future  costs. 

The  OIG  concluded  that  the  systemic  management  deficiencies  outlined  in  the  letter  and 
documented  in  a  15-page  summary  of  related  reports  and  letters  had  contributed  to  the 
escalating  cost  of  the  CA/T  Project.  In  his  written  response,  the  Chairman  cited  plans  to 
initiate  independent  reviews  of  critical  CA/T  Project  components,  including  the 
contractual  arrangement  with  B/PB,  and  acknowledged  the  Turnpike  Authority's 
obligation  to  manage  the  CA/T  Project  efficiently  and  openly. 

TECHNICAL  ASSISTANCE 
Incentive  Fee  Program  for  Project  Construction  Contracts 

In  February  2000,  the  OIG  responded  to  the  CA/T  Project's  earlier  request  for  technical 
assistance  by  reviewing  the  Incentive  Fee  Program  (the  Program).  At  the  time,  the  CA/T 
Project  had  incorporated  the  Program  provisions  into  only  one  construction  contract:  the 
$164  million  C17AA  -  1-93  Tunnel  Finishes  contract.  CA/T  Project  managers  had  set 
aside  $13.5  million  as  a  financial  incentive  for  the  construction  contractor  to  meet  or  beat 
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contract  milestone  dates,  to  mitigate  certain  delays  without  filing  financial  claims,  and  to 
work  more  cooperatively  and  efficiently  with  other  contractors  and  CA/T  Project  staff. 

The  OIG's  extensive  review  revealed  that  the  Program  provisions  contained  inadequate 
safeguards  against  fraud,  waste,  and  abuse.  Specifically,  the  OIG  criticized  the  lack  of 
contractor  oversight,  the  discretionary  and  subjective  rating  system,  the  unilateral 
authority  of  a  single  manager  to  change  Program  rules,  and  the  lack  of  Program 
procedures  and  documentation  requirements.  The  OIG  also  expressed  the  view  that  the 
Program  could  violate  Massachusetts  public  bidding  laws. 

The  OIG  recommended  a  series  of  measures  to  improve  the  Program,  including  the 
following  actions: 

•  Conduct  a  cost-benefit  analysis,  rather  than  relying  exclusively  on  anecdotal  material 
from  other  jurisdictions,  to  determine  whether  the  Program  will  cost  less  than  the  cost 
of  negotiating  the  contractor  claims  that  the  CA/T  Project  designed  the  Program  to 
eliminate. 

•  Subject  incentive  fee  payment  to  no  less  rigorous  a  system  of  checks  and  balances 
than  that  used  for  the  more  traditional  change  order  process. 

•  Develop  objective  criteria  for  monitoring  and  evaluating  contractor  performance. 

•  Encourage  FHWA  financial  participation  in  the  Program  by  making  changes  FHWA 
suggested. 

•  Include  disincentive  provisions,  as  well,  to  discourage  poor  contractor  performance, 
schedule  delays,  and  missed  deadlines. 

In  May  2000,  the  CA/T  Project  responded  to  the  OIG's  review  of  the  incentive  fee 
program.  Although  CA/T  Project  management  did  not  agree  with  all  of  the  OIG's 
conclusions  and  recommendations,  the  written  response  committed  to  a  number  of 
improvements,  including  developing  objective  and  measurable  criteria  for  payment 
determinations,  increasing  oversight  and  refining  documentation  requirements,  and 
developing  written  Program  procedures. 

Request  for  Qualifications  and  Proposal  (RFQ/P)  for  the  Central  Artery  Corridor 
Master  Plan 

In  November  1999,  the  CA/T  Project  asked  for  technical  assistance  from  the  OIG  in 
reviewing  the  Request  for  Qualifications  and  Proposal  (RFQ/P)  for  the  Central  Artery 
Corridor  Master  Plan.  The  OIG  suggested  strengthening  the  selection  process  by 
clarifying  certain  elements  of  the  proposal,  especially  the  evaluation  criteria.  In 
December  1999,  the  OIG  provided  additional  assistance,  particularly  on  issues  important 
to  the  selection  committee  appointed  by  the  Turnpike  Authority  Chairman. 
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The  OIG  recommended  that  the  CA/T  Project  fully  disclose  the  selection  process  and 
evaluation  criteria  and  adequately  document  all  decisions,  including  the  rationale  for  the 
ratings  accorded  each  of  the  individual  proposals.  The  OIG  also  recommended  that 
attendance  at  interviews  with  proposers  be  limited  to  the  proposer  and  Committee 
members  and  that  the  work  products  of  top-ranked  proposers  not  be  displayed  during  the 
selection  process.  To  do  otherwise  would  have  unfairly  favored  some  proposers  over 
others. 

In  addition,  the  OIG  recommended  that  the  CA/T  Project  clarify  the  scope  of  services  and 
public  role  of  the  master  planner  and  ensure  that  the  RFQ/P  submittal  requirements  tied 
directly  to  the  scope  of  services.  A  spokesperson  from  the  State  Ethics  Commission 
attended  a  meeting  of  the  Committee  to  advise  the  members  of  their  obligations  under  the 
law  and  to  answer  questions. 

The  CA/T  Project  incorporated  many  of  the  OIG's  suggestions,  including  more  clearly 
articulating  the  selection  criteria,  incorporating  the  selection  criteria  in  the  RFQ/P, 
simplifying  the  rating  system,  and  impressing  upon  the  Committee  the  importance  of 
carefully  documenting  its  decisions.  The  CA/T  Project  selected  a  master  planner  in 
February  2000. 

Public  Notice  Requirements 

In  April  1999,  the  OIG  informed  the  CA/T  Project  that  it  had  not  complied  with  the 
public  notice  requirements  contained  in  M.G.L.  c.  149  for  two  recently  advertised 
construction  contracts.  As  a  result,  in  May  1999,  the  CA/T  Project  requested  technical 
assistance  from  the  OIG  to  examine  the  CA/T  Project's  overall  compliance  with  the 
public  notice  requirements  related  to  its  construction  contracts.  CA/T  Project  staff  also 
informed  the  OIG  that  the  CA/T  Project  anticipated  a  new  pool  of  smaller  contractors, 
and  asked  for  the  OIG's  recommendations  on  educating  them  about  CA/T  Project 
requirements  and  helping  them  through  the  bid  process.  In  response  to  the  educational 
element  of  the  request,  the  OIG  provided  material  it  had  developed  for  a  series  of  public 
procurement  seminars. 

In  August  1999,  the  OIG  provided  the  CA/T  Project  with  the  results  of  its  review.  The 
review  determined  that  the  CA/T  Project  had  generally  complied  with  statutory  public 
notice  requirements.  However,  the  CA/T  Project  had  not  complied  with  the  requirement 
contained  in  M.G.L.  c.  149,  §44B  that  the  list  of  contractors  requesting  bid  documents  be 
updated  daily,  posted  in  the  awarding  authority's  office,  and  sent  weekly  to  the  Central 
Register.  The  CA/T  Project  agreed  to  comply  with  this  requirement  in  the  future. 

Update:  MMARS  Access 

In  July  1998,  the  CA/T  Project  had  asked  for  technical  assistance  from  the  OIG  in 
determining  the  feasibility  of  inputting  Project  payments  directly  into  the  Massachusetts 
Management  Accounting  and  Reporting  System  (MMARS).  In  December  1998,  the  OIG 
had  recommended  that  the  Project  ensure  that  internal  controls  comply  with  MMARS 
procedures,  that  the  CA/T  Project  controls  be  subject  to  a  periodic  independent  review, 
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and  the  CA/T  Project  request  an  opinion  from  the  State  Ethics  Commission  on  the  CA/T 
Project's  planned  use  of  special  departmental  employees  (SDEs)  to  perform  MMARS 
data  entry. 

In  March  1999,  the  CA/T  Project  replied  that  it  did  not  deem  it  necessary  to  contact  the 
State  Ethics  Commission  regarding  the  use  of  SDEs  for  MMARS  data  entry.  Further,  the 
CA/T  Project  asserted  that  the  involvement  of  SDEs  in  no  way  presented  a  conflict  of 
interest.  In  April  1999,  the  OIG  responded  by  reiterating  the  OIG's  recommendation  that 
the  CA/T  Project  present  the  specific  facts  of  the  situation  to  the  State  Ethics 
Commission. 
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CONCLUSION 


In  the  coming  year,  the  Commission  will  continue  its  role  as  oversight  coordinator  for  the 
three  member  offices  with  regard  to  their  CA/T  Project  activities.  Emphasis  will  continue 
to  be  placed  on  communicating  ideas,  sharing  information,  and  coordinating  the  oversight 
activities  of  the  OAG,  OSA,  and  OIG.  The  Commission  will  continue  to  provide 
meaningfiil  and  timely  oversight  to  help  ensure  that  the  CA/T  Project  is  adequately 
protected  from  waste,  fraud,  and  abuse.  The  Commission  remains  committed  to  its  vision 
of  aggressive,  proactive,  independent  state  oversight  of  the  CA/T  Project. 

Additional  copies  of  this  Summary  Report  are  available  and  can  be  obtained  by  a  request 
in  writing  to: 

Central  Artery/Third  Harbor  Tunnel  Oversight  Coordination  Commission 
State  House  Station 
P.O.  Box  250 

Boston,  Massachusetts  02133 
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Project  Elements 

•  161  lane  miles  of  highway  in  a  7.5-mile  corridor 

•  1-93:  An  8-10-lane,  limited  access,  underground  expressway  to  replace  a  6-lane 
elevated  highway 

•  1-90:  A  new  tunnel  under  South  Boston  and  Boston  Harbor  to  Logan  Airport 

•  World's  widest  cable-stayed  bridge 

•  World's  largest  highway  tunnel  ventilation  system 

•  Four  major  highway  interchanges 


Schedule 

•  Ted  Williams  Tunnel:  Opened  1995 

•  Charlestown/Leverett  Circle  Bridge:  1999 

•  1-90  Extension  to  Ted  Williams  Tunnel:  2001 

•  1-93  Northbound:  2002 

•  1-93  Southbound:  2003 

•  Project  Completion;  2004 
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CA/T  Project  Contracts 

1A3  1-90  South  Boston  Interchange  (East) 

1A6  1-90  South  Boston  Interchange  (West) 

7D2  1-90  Airport  Interchange 

8A1  E.  Boston/Logan  Airport/Rte  lA  Interchange  initial  roadways 

8A3  E.  Boston/Logan  Airport/Rte  lA  Interchange  remaining  roadways 

9A4  I-93/I-90  Interchange  1-93  Northbound 

9A7  Excavation  Support  1-90  Marine  Tunnels 

9B1  1-90  Fort  Point  Channel  Crossing 

9C1  I-93/I-90  Mainline  and  Interchange  &  1-93  Southbound 

9C2  I-93/I-90  Interchange  HOV  Lanes  and  Ramps  1-93  Southbound 

11  Al  1-93  Northbound  Tunnel  Atlantic  Avenue 

12A3  I-93/Mass  Ave.  Interchange 

15A1  1-93  Central  Artery  North  St.  to  Chardon  St. 

15A2  1-93  Central  Artery  Chardon  St.  to  Causeway  St. 

17A1  1-93  Central  Artery  Congress  St.  to  High  St.  Northbound  including 

Southbound  Oliver  St.  to  High  St. 

17A2  1-93  Central  Artery  State  St.  to  North  St. 

17A6  1-93  Central  Artery  Congress  St.  to  Oliver  St.  Southbound 

17A9  1-93  Central  Artery  High  St.  to  State  St. 

19B1  1-93  Viaducts  and  Ramps  North  of  Charles  River 

19B8  Ramps  "NS"  "SN"  and  "CL" 

19D1  Mainline  Bridge  over  to  Charles  River 

19D3  Storrow  Drive  Connector  Bridge  Ramp  N-S  and  S-N  Cambridge 

19E1  1-93  Leverett  Circle/Storrow  Drive  Connectors 

19E7  Initial  Storrow  Drive  Connector  (Ramp  N-S  and  S-N) 
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APPENDIX  A 


Chapter  102  of  the  Acts  of  1995 

SECTION  17.  Notwithstanding  any  general  or  special  law  to  the  contrary,  one  million 
dollars  shall  be  transferred  from  line  item  6033-9515  to  line  items  0710-0000,  0810-0000  and 
0910-0200,  on  an  equal  basis,  subject  to  federal  highway  administration  approval  and 
financial  pjanicipation,  to  provide  for  additional  on  site  auditors  and  investigatory  p>ersonnei 
to  monitor  activities  related  to  the  Central  Artery/Third  Harbor  Tunnel  Project.  The  anomey 
general,  state  auditor  and  inspector  general  shall  utilize  these  funds  to  perform  fmancial  and 
performance  audits  and  other  investigations,  as  needed,  to  promote  cost  savings  and 
engineering  efficiency  on  said  project. 

SECTION  21.  On  or  before  December  first,  nineteen  hundred  and  ninety-five,  the  house 
and  senate  jxjst  audit  and  oversight  committees  shall  jointly  develop  with  the  state  auditor  and 
inspector  general  a  comprehensive  oversight  plan  hereinafter  referred  to  as  the  oversight 
plan,  for  the  Central  Artery /Third  Harbor  tunnel. 

To  assure  its  comprehensiveness,  said  plan  shall  ascertain  the  federal  role  in  oversight 
of  this  project  and  the  role  and  responsibilities  of  the  state  officers  and  departments. 

Said  oversight  shall  include  the  following: 

(1)  an  office  within  the  office  of  the  inspector  general  which  shall: 

(a)  review  the  revenue  and  expense  budget  in  order  to  quantify  the  effects  of  inflation 
and  identify  shortfalls  in  revenues  and  over  expenditures  in  specific  accounts; 

(b)  recommend  adjustments  and  corrections  to  the  budget  and  project  plans  in  order 
to  ensure  the  long  term  fmancial  stability  of  the  Central  Artery /Third  Harbor  tunnel;  and 

(c)  repon  such  recommendations  in  a  timely  manner  to  the  chairmen  of  the  house 
and  senate  committees  on  ways  and  means  and  the  joint  committee  on  transportation. 

(2)  provisions  for  adequate  staffing  to  accomplish  the  above  objectives.  Such  staffing 
shall  include  persons  with  experience  in  oversight  of  Large  complex  capital  projects,  contract 
procurement,  contract  negotiations  and  with  successful  involvement  in  public  and  private 
pannerships. 


APPENDIX  B 


I  Chapter  205  of  the  Acts  of  1996 

SECTION  2B. 

EXECUTIVE  OFFICE  FOR  ADMINISTRATION  AND  FINANCE. 

Reserves. 

1599-1969      For  the  implementation  of  the  oversight  plan  developed  in  accordance  with 
the  provisions  of  section  twenty-one  of  chapter  one  hundred  and  two  of  the 
acts  of  nineteen  hundred  and  ninety-five;  provided,  that  a  supplemental  plan 
shall  be  developed  creating  the  Central  Artery /Third  Harbor  Tunnel  project 
oversight  coordination  commission;  provided  further,  that  said  commission 
shall  be  composed  of  the  attorney  general,  inspector  general  and  the  state 
auditor,  or  their  designees;  provided  further,  that  said  commission  shall 
function  as  a  centralized  body  to  coordinate  aU  Central  Artery /Third  Harbor 
Tunnel  project  oversight  activities  of  the  inspector  general,  attorney 
general,  and  state  auditor;  provided  further,  that  said  supplemental  plan 
shall  direct  said  commission  to  scrutinize  and  recommend  cost  savings  in 
said  Central  Artery/Third  Harbor  Tunnel  project;  provided  further,  that  said 
supplemental  plan  shall  be  filed  with  the  house  and  senate  committees  on 
ways  and  means  and  the  joint  committee  on  transportation  within  six 
months  of  the  effective  date  of  this  act;  provided  further,  that  funds 
authorized  herein  shall  not  be  released  prior  to  the  completion  and 
submission  of  said  plan;  provided  further,  that  the  members  of  said 
commission  shall  hold  coordinating  sessions  on  no  less  than  a  quarterly 
basis  and  shall  include  the  house  and  senate  chairmen  of  the  joint  committee 
on  transportation,  or  their  designees,  the  chairmen  of  the  house  and  senate 
committees  on  post  audit  and  oversight,  or  their  designees;  provided 
further,  that  the  funds  provided  from  this  item  shall  be  available  for 
administrative  and  personnel  costs  of  the  commission,  including  the  salary 
of  an  executive  director  who  shall  be  agreed  upon  by  the  inspector  general, 
the  state  auditor,  and  the  attorney  general;  provided  further,  that  funds 
authorized  herein  shall  be  in  addition  to  any  amounts  previously  made 
available  for  this  purpose;  and  provided  further,  that  it  is  hereby  declared 
to  be  the  stated  position  of  the  general  court  that  said  commission  shall  be 
disbanded  not  later  than  one  year  after  the  completion  of  said  Central 
Artery/Third  Harbor  Tunnel  project   2,000,000 
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Chapter  235  of  the  Acts  of  2000 

SECTION  2F. 

EXECUTIVE  OFFICE  FOR  ADMINISTRATION  AND  FINANCE 

Reserves. 

1599-1999  For  costs  associated  with  the  oversight  coordination  commission  as 
created  by  section  2B  of  chapter  205  of  the  acts  of  1996;  provided,  that  not 
more  than  $450,000  shall  be  expended  by  the  office  of  the  attorney 
general;  provided  further,  that  not  more  than  $275,000  shall  be  expended 
by  the  office  of  the  inspector  general;  provided  further,  that  not  more  than 
$275,000  shall  be  expended  by  the  office  of  the  Massachusetts  state 
auditor;  and  provided  further,  that  said  commission  shall  submit,  on  or 
before  the  last  day  of  each  quarter,  to  the  house  and  senate  committees  on 
ways  and  means,  the  secretary  of  administration  and  finance,  and  the  joint 
committee  on  transportation,  a  report  detailing  the  commission's  oversight 
activities  and  any  savings  to  the  commonwealth,  which  have  resulted  from 
said  commission's  work  $1,000,000 


APPENDIX  D 


EXECUTIVE  DIRECTOR 

The  Executive  Director  reports  to  the  Commission  and  assists  the  Commission  in 
achieving  its  legislatively  mandated  mission,  established  by  Chapter  205  of  the  Acts  of 
1996.  The  legislation  calls  for  the  Executive  Director  to  perform  the  following  duties: 

•  Prepare  agendas  and  coordinate  meetings,  including  the  legislatively  mandated 
quarterly  coordinating  sessions  of  the  Commission. 

•  Prepare  and  distribute  meeting  minutes. 

•  Prepare  an  annual  summary  of  the  Commission's  activities  and  such  additional 
reports  as  may  be  requested  from  the  Commission  by  the  Legislature. 

•  Integrate  periodic  plans  from  the  OAG,  OSA,  and  OIG. 

•  Alert  Commission  members  to  the  opportunities  for  interagency  case  development 
and  to  areas  of  apparent  duplication  of  effort. 

•  Receive  and  distribute  to  Commission  members  CA/T  Project  documents  and  other 
materials  regarding  the  CA/T  Project. 

•  Expedite  CA/T  Project  response  to  Commission  requests  for  documents  and 
interviews,  as  requested  by  Commission  members. 

•  Schedule,  coordinate,  and  prepare  agendas  for  multi-agency  meetings,  CA/T  Project 
briefings,  and  site  tours. 

•  Maintain  a  database  and  library  of  all  published  documents  regarding  CA/T  Project 
oversight,  including  those  released  by  the  OAG,  OSA,  and  OIG. 

•  Develop  a  working  relationship  with  federal  oversight  agencies  with  an  interest  in  the 
CA/T  Project,  particularly  the  GAO,  DOTIG,  and  Federal  Highway  Administration 
(FHWA),  and,  when  so  directed,  coordinate  Commission  activities  with  those 
agencies. 

•  Monitor  legislation  and  respond  to  requests  for  reports  published  by  the  Commission 
or  its  member  agencies. 

•  Receive  from  the  public,  and  direct  to  appropriate  Commission  members,  complaints 
regarding  waste,  fraud,  and  abuse. 

•  Prepare  responses  to  media  and  legislative  inquiries  regarding  the  work  of  the 
Commission  members  on  the  CA/T  Project,  at  the  direction  of  the  Commission. 

•  Perform  other  coordination  functions,  as  directed. 


